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January 28, 2004 



Commissioner for Patents 
Alexandria, VA 22313-1450 



To Whom it Does Concern: 

Office of the Clerk 
Board Of Patent Appeals 
c/o The Commissioner for Patents 
Alexandria, VA 22313-1450 



PETITION TO THE COMMISSIONER 
PURSUANT TO 37 C.F.R. 1.181 

1. This Petition is made pursuant to 37 C.F.R. 1.181 to the Commissioner of 
Patents, and is made to invoke his supervisory authority to correct the situation with 
respect to the recent Office Communication [Exhibit "A" attached, mailed 11/18/03, 
and as described below]. Pursuant to 37 C.F.R. 1.181, there is no fee. This Petition 
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is reasonable, based upon the reasons stated below and confirmed by the facts as 
discussed in the Declaration supporting this Petition. 

2. In the discussion below, reference is made to the Declaration of Dr. Mitchell 
Swartz (hereinafter called the "Swartz Declaration") dated January 28, 2004. It will 
be demonstrated that this Petition is reasonable because of Mr. Carone's failure to 
be accurate and his systematic failure to follow a uniform standard of review. 

3. Applicant received the Office's Communication written and dated 1/4/04, 
listed as mailed on 1/13/04, and mailed on 1/14/04 [cover as Exhibit "1", attached; 
and hereinafter simply referred to "Communication of 1/13/04"]. 

4. Said office communication purports Claims 1-20 are rejected under 35 
U.S.C. 1 12, first paragraph, "as failing to comply with the enablement requirement". 
Claims 1-20 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. Claims 1, 3-7 are rejected under 35 U.S.C. 
102(b) as being anticipated by JP-06-0 18683. Claims 8-20 are rejected under 35 
U.S.C.103(a) as being unpatentable over JP 06-018683 in view of any one of Wang 
et al. (U.S. 5,495,767), Steinlecher et al. (U.S. 5,883,715) or Zang et al. (U.S. 
5,838,439). Pursuant to In re Oetiker, Applicant hereby does respond in fiill to each 
of the Examiner's points,in detail below. The Office's Communication of 1/13/04 is 
inconsistent with the Office's previous actions as will be discussed below. The 
Office's Communication of 1/13/04 does not comply with several of the Office's 
rules as will be discussed below. The Office's Communication of 1/13/04 contains 
misstatements that are hereby corrected for the record. 

5. In the following, this Petition is also supported by several Declarations and 
documents already in the record including the Amicus Curiae Brief of Talbot Chubb 
[Exhibit '"14", 2/22/01], Amicus Curiae Brief of Drs. Edmund Storms [Exhibit 
'"10", 2/21/01], Averment 4 in the Amicus Curiae Brief of Mr. Rotegard [Exhibit 
'"12", 2/21/01], Pages 4 through 8 in Amicus Curiae Brief of Thomas Valone 
[Exhibit '"11", 2/24/01], and pages 2-5 in the Straus Declaration [Exhibit '"8", 
November 27, 1992]. 
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6. The Examiner states, 
"3. On the issue of new matter, the Examiner identified examples of differences between the 
parent application (S/N 07/371,937) and the current application. Applicant's argument that 
the new matter was the result of the restriction requirement made by a previous Examiner is 
irrelevant The issue is whether or not there is new matter in the current application. Also, 
applicant himself admits, for example, that the term, 'loading'', in the current application 
has a different meaning than the term, "electrochemically nuclear fusion" in the parent 
application (see page 8 of 11 /28/03 of Amendment), Therefore the current application does 
not qualify as a continuation of the parent and is only entitled to the priority of its filing 
date of 12/28/2000, Accordingly, the Examiner will address only those substantive items of 
the traverse that are consistent with the 12/28/2000 filing date, " 

The Truth - The Examiner Has Been Substantively Unresponsive, This Was 
Discussed Previously 

The Examiner is wrong, and appears disingenuous, for several reasons. First, 

"loading" was discussed in the original specification of the parent application (S/N 
07/371,937) as discussed below. It was discussed by Examiner Wasil [Exhibit "2"]. 

Second, "loading" was discussed in the original claims of the parent application 
(S/N 07/371,937) as discussed below. 

Third,, "loading" was discussed in the Appeal Brief to the Board in the parent 
application (S/N 07/371,937), as shown in Exhibit "3". 

Fourth, "loading" was discussed in the Appendix to the Federal Court in the 
parent application (S/N 07/371,937), as shown in Exhibit "4". 

Fifth, this has been substantively unresponsive because this was in the original 
specification. Corroborating this, as was discussed in detail in the previous 
Communication from the Applicant to the Examiner on pages 7 through 10, the 
Applicant wrote the following comment, 

"THE TRUTH - Examiner Wasil, the Record, the Court disagree with the 

Examiner 

The Examiner is either inaccurate or disingenuous. With all due respect, 
this is NOT new material. The "and" results from the previous 
Examiner, Mr. Daniel Wasil. The near identical specification and near 
identical drawings of Serial no. 07/371.937 have already gone through a 
restriction by the Primary Examiner Daniel Wasil . Mr. Wasil separated 
07/371,937 into three inventions. As Exhibit C demonstrates, the record 
proves that this has been concluded. Invention 1 involves "an apparatus 
and method for producing a vibrational frequency of a cathode". 
Invention 3 involves "an apparatus and method for accelerating nuclear 
fusion reactions". 

Invention 1 - "for producing a vibrational frequency of a cathode". 

Invention 3 - "for accelerating nuclear fusion reactions". 

The above-entitled invention is Invention #1. Therefore, the wording and 
scope of the Continuation ['480] fully maintain the wording and scope of 
the original disclosure and claims." 

[from Applicant's previous Communication to the Examiner] 
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Thus, it can be seen that the loading of '480 was exactly, specifically, and 
precisely described in '937. The Applicant is accurate, whereas the Examiner is not. 

Where is the Examiner's substantive response to Exhibit "2"? Attention is now 
directed to the fact that said comments in Applicant's Communication have simply 
been ignored by the Examiner. The Commissioner, and Court, should note that the 
Examiner did not cite Applicant's arguments, nor did the Examiner discuss 
Applicant's arguments, nor did the Examiner rebut Applicant's arguments. 
Therefore it is impossible to tell how the Examiner weighed Applicant's arguments, 
there is absolutely no way for the Applicant to present die Examiner's reasons for 
rejection to the Board of Appeals. Because the Examiner was requested to answer 
and respond with specificity, therefore, given the above, the Applicant hereby again 
requests to know the substantive precise reason, scientific basis, or authority which 
allows the Examiner to dismiss this Argument by the Applicant. 

Specifically, the Applicant hereby requests to know the authority, or scientific 
basis, or any basis whatsoever, which allows the Examiner to dismiss the Argument 
that. 

"Mr. Wasil separated 07/371,937 into three inventions. ... Invention 1 
involves "an apparatus and method for producing a vibrational 
frequency of a cathode". 

7. Also ignored by the Examiner is the following argument and extensive details 

(cited with precision fi-om Declarations) by the Applicant, 

""S.N. 07/371,937 [presently S.N 09/750,480 as a Continuation 
(hereinafter '480)] teaches means to monitor loading by a vibration 
frequency of the loaded material. The cited issues are discussed fully 
therein. The invention is a method for monitoring a fuel located within 
("loaded") a material, like a sponge fills with water. The method uses a 
vibration of the material. The invention [Appl. 07/371,937, Appendix to 
00-1107 as pages Appendix 160-189, hereinafter A160-189] solves the 
long-standing problem of measuring the loading remotely and 
non-invasively - features of great utility. The original disclosure taught 
the preferred embodiment, the vibrational cathode (A166-A167), 
monitoring subsystems (A168-A170), viscosity, damping, surface 
materials (A169), and coupling to a large mass. The equations of motion 
conform to known physics (A170-A173). The teachings in the original 
speciHcation included an analysis of the vibratory motion, with 
discussion of the impact of loading, solution viscosity, and damping, 
conforming to known physics (A170-A173)." 

[fi-om Applicant's previous Communication to the Examiner] 
Where is the Examiner's substantive response because loading was discussed in 

the Decision [Exhibit "5"]? 
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Where is the Examiner's substantive response because loading was even 
discussed in the Remand to the Examiner [Exhibit "6"]? 

8. Where is the Examiner's substantive response to the cited Original 
Specification? Ignored by the Examiner is the following argument by the 
Applicant, 

"Matters of hydrogen loading ... were discussed explicitly in the original 
specification, of which this application is the Continuation." 

[fi-om Applicant's previous Communication to the Examiner] 
Attention is directed to the unfortunate fact that said comment in Applicant's 
Communication has simply been ignored by the Examiner - despite the indelible 
truth, to wit: Loading was discussed a number of times in the original specification 
of which this application is a Continuation. For example, on page 3 of the original 
specification of which this application is a Continuation, the inventor wrote, 
"Third, present methods to monitor the changes of deuterium loading into 
palladium (and other metals) are made difficult in that the material must 
be removed from the fusion chamber, thereby not only stopping the 
reaction, but also cross-contaminating both the cathode and the 
laboratory." 

[Original Specification, SN 07/371,937] 

Therein, the Applicant stated that the purpose of the invention is "to monitor 
the changes of deuterium loading into palladium " and as shown above, loading is 
explicitly mentioned, despite the Examiners statement. Furthermore, said original 
specification teaches that said loading changes the mass. The application teaches, 
and continues, that this provides means to monitor the changes in cathodic mass. 
This is explicitly introduced on page 1 of the original specification of which this 
application is a Continuation. 

There, the inventor wrote - separating the reactions fi"om the vibrations, 
"The system includes a novel cathode able to vibrate at a natural 
frequency, means to drive said frequency, and means to monitor said 
frequency, means to relate frequency changes to changes in the cathodic 
mass which herald said fusion reactions." 

[Original Specification, SN 07/371,937] 

The Examiner, Board, and Court should note that the original specification 
states that the vibrations herald the reactions ... meaning that they are NOT the 
reactions, as the Examiner demands, but that they herald said reactions, as the 
original specification stated. 
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9. Further supporting the Applicant, and destroying the Examiner's false 
allegation, "loading" is further explicitly discussed, despite the false allegation by 
the Examiner on page 5 of the original specification of which this application is a 
Continuation, the inventor wrote, 

"The repetitive cut-off of the optical beam occurs due to the physical 
displacement of the cathode during an oscillation as described herein. 
These oscillations may occur during the loading of said cathode, or may 
occur periodically." 

[Original Specification, SN 07/37 1 ,937] 

In addition, supporting the Applicant, "loading" is fiirther explicitly discussed, 
despite the false allegation by the Examiner on page 13 of the original specification 
of which this application is a Continuation, in the Table, where the inventor wrote, 
"TABLE 2 - DERIVED VIBRATION FREQUENCIES OF VIBRATING 
CATHODE (Normalized to both the initial frequency and mass of said 
cathode, before loading with deuterons) 

[Original Specification, SN 07/371,937] 

Furthermore, the original specification continues to be consistent with this, too, 

because on page 14 of the original specification of which this application is a 

Continuation, the inventor wrote and claimed, 

"A system to monitor and accelerate electrochemically induced nuclear 
fusion reactions, The system includes a novel cathode able to vibrate at a 
natural frequency, means to drive said frequency, and means to monitor 
said frequency, means to relate frequency changes to changes in the 
cathodic mass which herald said fusion reactions. 

[Original Specification, SN 07/371,937] 

Thus, it can be seen in the record, that "loading" is taught in the original 
specification, SN 07/371,937, and that such loading or filling -as taught therein-- 
fiirther changes the mass, leading to the present invention which monitors said 
loading. 

NOTA BENE: Loading is mentioned several times in the original specification. 
Why does, or would, the Examiner state otherwise? 

10. It can be seen in the record, fiirther corroborating the Applicant, and again 
definitively proving the Examiner wrong, the previous Examiner, Mr. Wasil, 
separated the invention by his restriction. The Applicant has abided by that, 
however, the present Examiner and his supervisors are attempting to force double 
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patenting for reasons unclear at this time. Where is the Examiner's response to the 
fact that Mr. Daniel Wasil, an honorable person, restricted Serial no. 07/371.937 
into three inventions. Invention 1 involves "an apparatus and method for producing a 
vibrational frequency of a cathode". The above-entitled invention is Invention #1. 
Applicant preserves the right of Petition or, in the alternative, or a complaint in a 
Federal Court. The standards of review require the Examiner to explain precisely 
and substantively why he disagrees. 

11. The Examiner is incorrect. Loading is mentioned several times in the 
original specification. Loading was discussed in every aspect of the record. Why 
does the Examiner disingenuously state otherwise? How is there equal justice under 
the Law? Where has there been a uniform standard of review? The claims are 
direcdy from the original specification, and claim exactly that which Examiner 
Wasil explicitiy stated was the invention. The original specification of the 
above-entided application, in communications with Examiner Daniel Wasil, 
describes Invention 1 which involves "an apparatus and method for producing a 
vibrational frequency of a cathode". The wording and scope of the claims maintain 
the wording and scope of the original disclosure and claims. Where is the 
explanation of why Applicant's Communication has been ignored by the Examiner. 
Therefore it is impossible to tell how the Examiner weighed any of Applicant's 
arguments. There is absolutely no way for the Applicant to present the Examiner's 
reasons for rejection to the Board of Appeals. Furthermore, because the Examiner 
was requested to answer and respond with specificity, the Examiner has apparently 
ignored the Office rules, and expectations of reasonable people, and has defied the 
laws and regulations of the Patent Office. The Applicant hereby again requests to 
know the substantive precise reason, scientific basis, or authority which allows the 
Examiner to dismiss this Argument by the Applicant without citation, analysis, or 
substantive coherent response. 

Therefore, the Applicant requests that the Examiner reconsider because the 
Examiner's response is demonstrated to be inconsistent with the Office's previous 
actions and the record and the affiants. The Applicant requests that the Examiner 
explain reason for his statement if he disagrees. 
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12. The Examiner states, 
"4. Claims 1-20 are rejected under 35 U.S. C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. " 

The Truth - The Examiner Has Been Substantively Unresponsive, This Was 

Discussed Previously 

The Examiner has been unresponsive to Applicant's arguments even though 
they were fully discussed in significant detail in the previous Communication firom 
the Applicant to the Examiner on pages 1 1 through 15. For example, in said 
Communication, the Applicant took the time to respond to the Examiner and wrote 
the following comments and questions. 

"PURPORTED INDEFINITENESS 

It is disingenuous for the Examiner to claim there is indefiniteness in the 
light of the many missives with the previous Examiner, Daniel Wasil, 
and in the light of the peer-reviewed cited publication, and in the light of 
the Declarants, affiants, and Amicus Curiae who are skilled-in-the-art, 
and especially in the light of the federal court [In re Swartz 00-1107] 
which had no trouble understanding the invention. 

"... (I)ndefiniteness in claim language is of semantic origin" [In re 
Hammack, 427 F.2d 1384 n.5, 166 USPQ 209 n.5 (CCPA 1970)] 

and indefiniteness is the opposite of definiteness. Applicant has fully 
complied with the definiteness requirement of the second paragraph of 
35 U.S.C.§112. The original specification and claim adequately 
presented the claimed invention so that an artisan, or those skilled in the 
art, could practice it without undue experimentation [In re Wands, 858 
F.2d 731, 737, 8 USPQ2d 1400, 1404 (Fed.Cir.1988)]. Definiteness is a 
characteristic of a patent claim in which claim language makes the scope 
of the claim clear to a person skilled in the art to which the invention 
pertains [MPEP 2173, MPEP 2173.02, MPEP 2173.05(a)]). Pursuant, to 
MPEP 2173, Applicant claimed with particularity, and did point out and 
distinctly claim the invention. Applicant's claims are therefore definite 
because the claims are precise, clear, correct, and unambiguous to a 
person skilled-in-the-art and, therefore, there was definiteness because 
the specification did conclude claims particularly pointing out and 
distinctly claiming the subject matter." 



9 

18. Also ignored by the Examiner is the following argument, and request, by the 

Applicant citing Ex parte lonescu, 

"DEFINITENESS BECAUSE OF CITED ISSUES ADDRESSED 
16. 35 U.S.C. 112, second paragraph requires the Examiner had to 
provide reasons why the terms in the claims and/or scope of the 
invention are unclear "in a positive and constructive way, so that minor 
problems can be identified and easily corrected, and so that the major 
effort is expended on more substantive issues." All definiteness issues 
are hereby addressed. If there are other issues with Claims 1-20, the 
Examiner is asked to with specificity and clarity further explain what the 
rejection is based on [Ex parte lonescu, 222 USPQ 537, 539 (Bd. App. 
1984)]." 

[from Applicant's previous Communication to the Examiner] 
Attention is now directed to the fact that said comments in Applicant's 
Communication have simply been ignored by the Examiner. The Applicant hereby 
again requests to know the substantive precise reason, scientific basis, or authority 
which allows the Examiner to dismiss this Argument by the Applicant without 
citation, analysis, or substantive coherent response. 

13. Also ignored by the Examiner is the following argument by the Applicant 
citing Ex parte lonescu, 

"IT.There is definiteness because, supplementing the detailed 
specification, the Applicant submits further corroboratory expert 
testimony [Ex parte Gray, 10 USPQ2d 1922, 1928 (Bd. Pat. App. & 
Inter. 1989)] including Declarations and Amicus Curiae Briefs -which 
must be reviewed carefully. The Examiner must accurately discuss the 
invention as it is actually taught in the original specification and claims. 
The claimed invention should be the focus of the definiteness 
requirement." 

[from Applicant's previous Communication to the Examiner] 

Attention is now directed to the fact that said comments in Applicant's 
Communication have simply been ignored by the Examiner. 

Attention is now directed to the fact that the Amicus Curiae Brief of Talbot 
Chubb [Exhibit '"14", 2/22/01], Amicus Curiae Brief of Drs. Edmund Storms 
[Exhibit '"10", 2/21/01], Averment 4 in the Amicus Curiae Brief of Mr. Rotegard 
[Exhibit '"12", 2/21/01], Pages 4 through 8 in Amicus Curiae Brief of Thomas 
Valone [Exhibit '"11", 2/24/01], and pages 2-5 in the Straus Declaration [Exhibit 
'"8", November 27, 1992] have been ignored even though the affiants have probative 
value and even though the averments prove operability of the present invention. 
These could not have been made without definiteness. 
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Attention is now directed to the fact that the Amicus Curiae Brief of Drs. 
Edmund Storms [Exhibit '"10", 2/21/01], Amicus Curiae Brief of Hal Fox [Exhibit 
"'18", 5/8/02], Amicus Curiae Brief of Eugene Mallove [Exhibit '20", 5/8/02 ], 
Declaration of Scott Chubb [Exhibit '"15", 8/13/01], Declaration of Hal Fox [Exhibit 
'"16", 5/16/95], Declaration of Mr. Rotegard [Exhibit '"13", 5/15/94], Declaration of 
Hal Fox [Exhibit '"17", 8/14/01], Declaration of Eugene Mallove [Exhibit '"19", 
5/6/94], and Straus Declaration of [Exhibit '"9", 5/22/94] have been ignored even 
though the affiants have probative value and even though the averments prove utility 
of the present invention. These could not have been made without definiteness. 

It is impossible to tell how the Examiner weighed Applicant's arguments; there 
is absolutely no way for the Applicant to present the Examiner's reasons for 
rejection to the Board of Appeals. The Applicant hereby again requests to know the 
substantive precise reason, scientific basis, or authority which allows the Examiner 
to dismiss this Argument by the Applicant without citation, analysis, or substantive 
coherent response. 

U. Claims 1, 3-7 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Masaaid (JP-060 18683). For said rejection under 35 U.S.C. 102, the Applicant 
hereby does again fiilly and completely specify the errors in the rejection and the 
specific limitations in the rejected claims which are not described in the prior art 
relied on in the Office's rejection. Applicant also again explains how such 
limitations render the claimed subject matter novel over the prior art. As discussed 
below, several arguments were present to the Examiner who has ignored them 
substantively. 

15. With all due respect, many of the cited references followed the present 
invention. The Examiner has been disingenuous that "loading" was not in the 
original specification. In fact, it was, as discussed above, and a Petition will be 
pending. In that light, and withstanding the Examiner's allegation, the applicant 
notes that the application Serial no. 07/ 371,937 -of which the present invention 
'480 is a continuation -- was filed 06/27/89. The date of Masaaki is March 7, 1992. 
Attention is directed to the fact that the present application, '480, precedes it; and 
therefore it is not relevant. Nonetheless, for argument's sake, and to demonstrate 
error in the Examiner's allegations, each will be discussed in detail. 
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16. llie Examiner states, 
'^Masaski discloses an oscillating drive that facilitates fine-tuning of frequency of vibration 
Knowledge of such frequency is necessary, e,g, to facilitate repeatability of operating 
conditions and results. Any one of the secondary references can provide the teaching for 
measurement of said frequency. " 

THE TRUTH - The Examiner Has Been Substantively Unresponsive, 
This was Discussed Previously 

The Examiner has been unresponsive to Applicant's arguments even though 

they were fully discussed in significant detail in the previous Communication fi'om 

the Applicant to the Examiner on pages 16 through 27. For example, in said 

Communication, the Applicant took the time to respond to the Examiner and wrote 

the following comments. 

"Masaaki (06-018683) describes an oscillating electrode for normal 
temperature nuclear fusion which is very different from the present 
invention. JP-06-0 18683 --as it claims— is simply an apparatus where the 
purpose of the oscillation is to "expanded the reaction area". Masaaki 
has a deuterium tank (18), a "negative electrode" (1) of "pure nickel 
plate plated with palladium or titanium". Masaaki resonates the 
electrode to increase the surface area. Masaaki says "the loss in the 
transmission of the vibration is limited thereby promoting normal 
temperature nuclear fusion". In Masaaki, hydrogen gas is generated. 
In MasaUki, there is no loading, no discussion of loading, and no 
measurement of loading. Furthermore, in Masaaki, there is no 
measurement of frequency change of the vibrating electrode from 
loading, and no change in the frequency of the vibration. The vibrating 
cathode of Masaaki is used for a different reason and there is no 
measurement of loading. Masaaki resonates the electrode to increase the 
surface area. This is in contrast to the present application and invention 
where the loading occurs within the cathode and where the vibrations 
are used to measure loading. Thus, Masaaki (06-018683) is located quite 
far from the present invention, and it is improper to compare 
JP-06-018683 to the present invention." 

[jfrom Applicant's previous Communication to the Examiner] 

Attention is now directed to the fact that said comments in Applicant's 
Communication have simply been ignored by the Examiner. The Examiner did not 
cite Applicant's arguments, nor did the Examiner discuss Applicant's arguments, nor 
did the Examiner rebut Applicant's arguments. Therefore it is impossible to tell how 
the Examiner weighed Applicant's arguments; there is absolutely no way for the 
Applicant to present the Examiner's reasons for rejection to the Board of Appeals. 
Because the Examiner was requested to answer and respond with specificity, the 
Examiner has apparently ignored the Office rules, and expectations of reasonable 
people, and has defied the laws and regulations arising from the US Constitution 
which led to the creation of the Patent Office. Therefore, given the above, the 
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Applicant hereby again requests to know the substantive precise reason, scientific 
basis, or authority which allows the Examiner to dismiss this Argument by the 
Applicant without citation, analysis, or substantive coherent response. Specifically, 
the Applicant hereby requests to know the scientific basis, or any basis which 
allows the Examiner to dismiss the Argument that, 

"The vibrating cathode of Masaaki is used for a different reason and 
there is no measurement of loading. Masaaki resonates the electrode to 
increase the surface area. This is in contrast to the present application 
and invention where the loading occurs within the cathode and where the 
vibrations are used to measure loading." 



17. The Examiner states, 
"Applicant's claim language reads on the figures in JP-06-018682 as follows: a) "means to 
drive vibration" reads on line winding 10". 

THE TRUTH - The Examiner Has Been Substantively Unresponsive, 
This was Discussed Previously 

The Examiner has been substantively unresponsive because this was discussed 
in detail in the previous Communication fi"om the Applicant to the Examiner on 
pages 17 through 19. For example, the Applicant wrote the following. 

"Applicant's claiia language does NOT read on the figures, or the text, or 
the claims, or the description, of JP-06-018683. In fact, the Examiner 
confuses simple differential equations. Does "means to drive vibration" 
really read on liae winding 10? No. In fact, in the case of the '480, a 
single pulse is given and then the impulse response is followed. This is a 
far cry from a fixed frequency motor used in Masaaki (06-018683), cited 
by the Examiner. In 480, the single pulse, which is the "means to drive 
vibration" enables a frequency measurement which is the response of the 
electrode. Thus, in 480, the single pulse and the subsequent frequency 
measurement enables measurement of the electrode loading. In 
differential calculus, the natural frequency(ies) is(are) called the 
homogeneous response. By contrast, in Masaaki (06-018683), cited by the 
Examiner, e.g. vide supra, the line winding 10, and the other features, 
create the particular (or driven) response which is dominated bv the 
equipment of Masaaki (06-018683). In differential calculus this is called 
the driven (or particular solution) response. The Examiner is referred to 
"Advanced Calculus For Applications, Second Edition" by Francis 
Hildebrand (1976). On pages 72 through 76, and also page 88, in the 
section entitled "Applications To Linear Differential Equations With 
Constant Coefficients", there is a discussion of the significant differences 
between forced vibrations of the cited art (oscillations actually, in said 
cited art) and the natural vibration of a loaded cathode as is discussed in 
the above entitled application. The examiner is specifically referred to 
equations 28 through 37b which reveal these mathematics well-known to 
those skilled in the art. In addition, the Examiner is referred to 
"Theoretical Mechanics: An Introduction To Mathematical Physics" 
(1929) by Joseph Ames and Francis Murnaghan. The examiner is 
specifically referred to pages 24 pages 124 to 139 for the well-known 
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differences between harmonic vibrations (especially page 129). In 
addition the Examiner is referred to "Analytical Mechanics" (1962) by 
Grant Fowles. The Examiner is specifically referred to pages 80 through 
84 for that harmonic analytic physics which is well-known to those 
skilled in the art, but apparently not the Office. With respect to these 
harmonic motions resulting from restoring force, as discussed in the 
above-entitled application, the examiner is referred to pages 43 through 
45. By contrast, with respect to forced harmonic motion discussed in the 
cited art, the examiner is also referred to pages 51 through 55. The 
examiner is referred to "Calculus And Analytical Geometry" (1951, and 
1960) by George Thomas Jr. The examiner is particularly referred to 
pages 895 through 900. In summary, it is inaccurate for the examiner to 
substitute forced harmonic motion [with partial differential equations 
having a particular solution] and the above entitled appUcation where 
there is a vibration characterizing the loaded electrode, which is 
observed by its natural frequencies." 

[from Applicant's previous Communication to the Examiner] 



Attention is now directed to the fact that said comments in Applicant's 
Communication have simply been ignored by the Examiner. It is impossible to tell 
how the Examiner weighed applicant's arguments, there is absolutely no way for the 
Applicant to present the Examiner's reasons for rejection to the Board of Appeals. 
Because the Examiner was rt^quested to answer and respond with specificity, given 
the above, the Applicant hereby again requests to know the substantive precise 
reason, scientific basis, or authority which allows the Examiner to dismiss this 
Argument by the Applicant without citation, analysis, or substantive coherent 
response. Specifically, the Applicant hereby requests to know the scientific basis, or 
any basis which allows the Examiner to dismiss the Argument that, 

"In summary, it is inaccurate for the examiner to substitute forced 
harmonic motion [with partial differential equations having a particular 
solution] and the above entitled application where there is a vibration 
characterizing the loaded electrode, which is observed by its natural 
frequencies." 
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18. The Examiner states, 
"6. Claims I, 3-7 are rejected under 35 U.S.C. 102(b) as being anticipated by JP-06 
018683. This reference discloses a vibrating electrode apparatus for room temperature 
fusion comprising a palladium cathode that is resonantly vibrated. The vibrating cathode is 
electrochemically loaded with deuterium from an electrolyte containing said hydrogen 
isotope. Applicant's claim language reads on the figures in JP-06-018683 as follows: 
b) "means to follow the frequency of vibration: reads on RF generator 11 that sets (i.e., 
"follows") the vibration frequency; 

THE TRUTH - The Examiner Has Been Substantively Unresponsive, 
This was Discussed Previously 

The Examiner has been unresponsive to Applicant's arguments even though 

they were fully discussed in significant detail in the previous Communication from 

the Applicant to the Examiner on pages 19 through 20. For example, in said 

Communication, the Applicant took the time to respond to the Examiner and wrote 

the following comments. 

"Applicant's claim language does NOT read on the figures, or the text, or 
the claims, or the description, of JP-06-018683. Does "means to follow 
the frequency of vibration" really read on "RF generator 11 that sets 
(i.e., "follows") the vibration frequency"? No. In the case of the '480, a 
single pulse is given and then the impulse response is followed. The 
subsequent frequency measurement enables measurement of the 
electrode loading. This homi^eneous response, again, is far from the 
driven system used in Masaaki (06-018683), inaccurately cited by the 
Examiner. The Examiner cktes the "RF generator 11" which the 
Examiner correctly states that "sets" the vibration frequency. The 
Examiner is disingenuous when he metamorphoses this to claim that it 
"follows" the vibration frequency. In fact, Masaaki (06-018683) 
disagrees with the Examiner. The translation (assuming the Examiner's 
translation is even correct) states "11 is the AC power supply" which 
obviously DRIVES the vibration. In '480, the invention works by 
examination of "the homogeneous response". By contrast, in Masaaki 
(06-018683), the driven response yields no information about the 
electrode, but only gives information about the drive system." 

[from Applicant's previous Communication to the Examiner] 

Attention is now directed to the fact that said comments in Applicant's 
Communication have simply been ignored by the Examiner. It is impossible to tell 
how the Examiner weighed Applicant's arguments; there is absolutely no way for the 
Applicant to present the Examiner's reasons for rejection to the Board of Appeals. 
Given the above, the Applicant hereby again requests to know the substantive 
precise reason, scientific basis, or authority which allows the Examiner to dismiss 
this Argument by the Applicant without citation, analysis, or substantive coherent 
response. Specifically, the Applicant hereby requests to know the scientific basis, or 
any basis which allows the Examiner to dismiss the Argument that, 
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"The Examiner cites the "RF generator 11" which the Examiner 
correctly states that "sets" the vibration frequency. The Examiner is 
disingenuous when he metamorphoses this to claim that it "follows" the 
vibration frequency. In fact, Masaaki (06-018683) disagrees with the 
Examiner. The translation (assumii^ the Examiner's translation is even 
correct) states "11 is the AC power supply" which obviously DRIVES 
the vibration. In '480, the invention works by examination of "the 
homogeneous response". By contrast, in Masaaki (06-018683), the 
driven response yields no information about the electrode, but only gives 
information about the drive system" 



19. The Examiner states, 
"6. Claims I, 3-7 are rejected under 35 U.S.C. 102(b) as being anticipated by JP-06 
018683. This reference discloses a vibrating electrode apparatus for room temperature 
fusion comprising a palladium cathode that is resonantly vibrated. The vibrating cathode is 
electrochemically loaded with deuterium from an electrolyte containing said hydrogen 
isotope. 

Applicant's claim language reads on the figures in JP-06-0 18683 as follows: 
c) "second mass" reads on structure that is coupled to the vibrating cathode at its exterior. 
THE TRUTH - The Examiner Has Been Substantively Unresponsive, 
This was Discussed Previously 

The Examiner has been unresponsive to Applicant's arguments even though 
they were fully discussed in significant detail in the previous Communication from 
the Applicant to the Examiner on page 20. l^or example, in said Communication, 
the Applicant took the time to respond to the Examiner and wrote the following 
comment. 

"Applicant's claim language does NOT read on the figures, or the text, or 
the claims, or the description, of JP-06-018683. Does "second mass" 
really read on "structure that is coupled to the vibrating cathode at its 
exterior"? No. In the case of the '480, the natural frequency of the 
electrode is used to determine, via the impulse response, the loading of 
said electrode. This homogeneous response, of the present invention 
(vide supra), is far from the driven system used in Masaaki (06-018683), 
yet again inaccurately cited by the Examiner. 

As the original specification of '480 states (page 16), 

"Yet another monitoring configuration involves the use of a second 
external mass coupled to the above cited large external mass. Forced 
mechanical vibration of said second external mass will eventually couple 
phonons to the cathode and thereby cause it to vibrate at its own natural 
frequency." 

By contrast, the Masaaki structure that is coupled to the vibrating 
cathode at its exterior is used to hold the electrode and not drive it. Once 
again the Examiner confuses natural frequency and homogeneous 
response with clamp used to hold Masaaki's driven system. 
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Attention is now directed to the fact that said comment in Applicant's 
Communication has simply been ignored by the Examiner. The Examiner did not 
cite Applicant's arguments, nor did the Examiner discuss AppHcant's arguments, nor 
did the Examiner rebut Applicant's arguments. Therefore it is impossible to tell how 
the Examiner weighed Applicant's arguments; there is absolutely no way for the 
Applicant to present the Examiner's reasons for rejection to the Board of Appeals. 
Because the Examiner was requested to answer and respond with specificity, the 
Examiner has apparently ignored the Office rules, and expectations of reasonable 
people. Therefore, given the above, the Applicant hereby again requests to know the 
substantive precise reason, scientific basis, or authority which allows the Examiner 
to dismiss this Argument by the Applicant without citation, analysis, or substantive 
coherent response. 

Specifically, the Applicant hereby requests to know the scientific basis, or any 
basis which allows the Examiner to dismiss the Argument that, 

"In the case of the '480, the natural frequency of the electrode is used to 
determine, via the impulse response, the loading of said electrode. This 
homogeneous response, of the present invention (vide supra), is far from 
the driven system used in Masaaki (06-0li^83), yet again inaccurately 
cited by the Examiner. By contrast, ths Masaaki structure that is 
coupled to the vibrating cathode at its exterior is used to hold the 
electrode and not drive it. Once again tht Examiner confuses natural 
frequency and homogeneous response with clamp used to hold 
Masaaki's driven system." 

20. The Examiner has been unresponsive to Applicant's arguments which the 
Applicant took the time to write to the Examiner, as in following comments and 
questions. 

"The Examiner is wrong for several reasons. First, the invention at issue 
in this case, '480, is claimed by Claims 1-20, and is generally speaking a 
vibrating electrode, composed of a metal such as palladium which has 
internal filling ("loading") with hydrogen, which is monitored for its 
natural frequency to reveal information about the loading, in situ, and 
non-invasively. Second, '480 has elements which are nowhere in 
JP-06-0 18683, or in any combination of the Examiner's cited art. Second, 
the Examiner has ignored that in the present invention, additional 
techniques are used and features exist, unlike JP-06-018683. Third, 
JP-06-018683 includes none of the features of the present invention. 
Where in JP-06-018683 is the vibrational cathode of the present 
invention used to measure loading ? It is shown in Figures 1,2,3, and 4 of 
the original specification of the above-entitled invention. It is not in 
JP-06-018683. 
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Where in JP-06-018683 is the optical interrogating beam or other method 
to investigate the frequency of the vibrational cathode? It is shown in 
Figures 1, 2 and 3 of the original speciHcation of the above-entitled 
invention. They are not in JP-06-018683. 

Where in JP-06-018683 is the optical beam (labeled as number 12 in 
Figure 1), or the optical irradiator subsystem (labeled as number 30), or 
the optical detection subsystem (labeled as number 31)? They are shown 
in Figures 1,2 and 3 of the original specification of the above-entitled 
invention. They are not in JP-06-018683. Where in JP-06-018683 is the 
laser (labeled as number 18), the transparent windows (labeled as 
number 17), or the optical irradiator subsystem and optical detection 
subsystem (labeled as numbers 30 and 31)? They are shown in Figures 1, 
2 and 3 of the original specification of the above-entitled invention. They 
are not in JP-06-018683. 

Where in JP-06-018683 is the optical lenses and/or beam splitters (labeled 
as number 19), or the detector subsystem, containing the optical 
detectors (e.g. a phototransistor (labeled as number 20), or the event 
detector (e.g. Schmidt trigger) to detect transitions (labeled as number 
21), or the frequency counter (labeled as number 22)? They are shown 
in Figures 1,2 and 3 of the original specification of the above-entitled 
invention. They are not in JP-06-018683. 

Where in JP-06-018683 is the lower large mass (labeled as number 11), or 
the "springy" material to alter the resonant frequency of the vibrating 
cathode (number 13), or the large mass (labeled as number 14) located 
outside of the reaction cell? They are not m JP-06-018683. 

Where in JP-06-018683 is the modified cathode (labeled as number 1) 
with two sites on said cathode where platinum wires are attached 
(labeled as number 71 and 72 in Figure 5) which are used to create said 
intraelectrode additional electric field? Where in JP-06-018683 is the 
additional electric field internal to the loaded cathode, which in the 
present application is clearly shown in figure 5? They are not in 
JP-06-018683. 

Where in JP-06-018683 is the teaching of controlling a volume within the 
loaded cathode using an additional electric field and an orthogonal 
applied magnetic field intensity as taught in the present invention? 
Where in JP-06-018683 is the appUed magnetic field intensity orthogonal 

to the additional applied electric field? They are not in JP-06-018683 

The Examiner has ignored the purposes and results, which are different. 
Masaaki (06-018683) is an oscillating electrode to have "expanded the 
reaction area" . Masaaki resonates the electrode to increase the surface 
area. In Masaaki, there is no discussion of loading, and no measurement 
of loading. Furthermore, in Masaaki, there is no measurement of 
frequency change of the vibrating electrode from loading, and no change 
in the frequency of the vibration. In summary, the material of 
Applicant's invention, '480, does not read on JP-06-018683, as the 
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Examiner suggests. This present invention is novel and not anticipated 
by the cited art, JP-06-018683." 

[from Applicant's previous Communication to the Examiner] 

Attention is now directed to the fact that said comments in Applicant's 
Communication have simply been ignored by the Examiner. Attention is now also 
directed to the fact that the questions in Applicant's Communication have also been 
ignored by the Examiner. The Commissioner, and Court, should note that the 
Examiner did not cite Applicant's arguments, nor did the Examiner discuss 
Applicant's arguments, nor did the Examiner rebut Applicant's arguments. Therefore 
it is impossible to tell how the Examiner weighed Applicant's arguments; there is 
absolutely no way for the Applicant to present the Examiner's reasons for rejection 
to the Board of Appeals. Because the Examiner was requested to answer and 
respond with specificity, the Examiner has apparently ignored the Office rules, and 
expectations of reasonable people, and has defied the laws and regulations arising 
from the US Constitution which led to the creation of the Patent Office. Therefore, 
given the above, the Applicant hereby again requests to know the substantive 
precise reason, scientific basis, or authority which allows the EKaminer to dismiss 
this Argument by the Applicant without citation, analysis, or si^bstantive coherent 
response. Specifically, the Applicant hereby requests to know the scientific basis, or 
any basis which allows the Examiner to dismiss the Argument thai, 

"The Examiner has ignored the purposes and results, which are different. 
Masaaki (06-018683) is an oscillating electrode to have "expanded the 
reaction area" . Masaaki resonates the electrode to increase the surface 
area. In Masaaki, there is no discussion of loading, and no measurement 
of loading. Furthermore, in Masaaki, there is no measurement of 
frequency change of the vibrating electrode from loading, and no change 
in the frequency of the vibration." 

21. Claims 1-20 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the "enablement requirement". With all due respect to the Examiners, 
statement, 35 U.S.C. 112, fnst paragraph involves issues the operability 
requirement. Together with utility, a legal judgment of enablement can then be 
determined. 
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De Jure Proof That The Examiner Is Wrong 

Ignored by the Examiner is the following argument by the Applicant citing hi 
re Oetiker, 

"The Examiner ignores In re Oetiker, 977 F.2d at 1445, 24 USPQ2d at 
1444 which requires the Examiner to substantively respond with a prima 
facie case of unpatentability. However, after the submission of Swartz, 
M., "Possible Deuterium Production From Light water excess enthalpy 
experiments using Nickel Cathodes", Journal of New Energy, 3, 68-80 
(1996) ... and the Declarations, the burden shifts back to the Office and 
can only discharged by the Examiner "presenting evidence or reasons 
why persons skilled-in-the-art would not recognize in the disclosure a 
description of the invention defined by the claims" [Wertheim, 541 F.2d 
at 263, 191 USPQ at 97]. Applicant asks that this be done with 
specificity, substantivity, and with explicit reference, and in detail with 
full findings of fact. ... 

"The Examiner should closely consider the de jure evidence including M 
Swartz, M., "Possible Deuterium Production From Light water excess 
enthalpy experiments using Nickel Cathodes", Journal of New Energy., 3, 
68-80 (1996) which demonstrate(s) enablement at the time of the initial 
filing because validation only comes through peer- review." 

[from Applicant's previous Communication to the Examiner] 
Attention is now directed to the fact that said comments in Applicant's 
Communication have simply been ignored by the Examiner. Therefore it is 
impossible to tell how the Examiner weighed Applicant's arguments; there is 
absolutely no way for the Applicant to present the Examiner's reasons for rejection 
to the Board of Appeals. The Applicant hereby again requests to know the 
substantive precise reason, scientific basis, or authority which allows the Examiner 
to dismiss this Argument by the Applicant without citation, analysis, or substantive 
coherent response when Journal New Energy, \, 3, 68-80 (1996) which absolutely 
proves Applicant was correct on the filing date of the application [In re Hogan, 559 
F.2d 595, 60S, 194 USPQ 527, 537 (CCPA 1977)]. 
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De Facto Proof That The Examiner Is Wrong 

22. The Examiner is the following argument by the Applicant citing the de facto 
evidence and testimony of the Declarants, 

"The Examiner should closely consider the de facto evidence and accept 
the testimony of the Declarants, skilled-in-the-art, who dispute the 
Examiner and attest to conformation with 35 U.S.C.§101. " 

[from Applicant's previous Communication to the Examiner] 

As one example, attention is now directed to the previous Communication from 

the Applicant which said (but was ignored, as usual), 

•'Straus (A44-A48) and Swartz (A18-A43) contained factual statements 
directly addressing how the specification adequately described the 
subject matter recited in the claims of S.N 09/750,480 and demonstrate 
that it operates as stated. They also herald that a person of ordinary 
skill in the art would have understood the inventor to have been in 
possession of the claimed invention at the time of filing. Simply put, the 
post-filmg references establish that, as of the filing date, one of 
skill-in-the-art could use a method to monitor a vibrating electrode 
without undue experimentation." 

[from Applicant's previous Communication to the Examiner] 
Operability was demonstrated and corroborated by declarations and testin ony 
of individuals with "ordinary skill-in-the-art" which were, and are again, supplied, 
refiiting the Examiner's (unsupported) position. Said Declarations included facts 
showing why the publications cited should not bar the grant of a patent to the 
inventor or the confirmation of the patentability of the claims of the patent. 
Applicant showed due diligence, and all Exhibits, and Declarations were 
satisfactorily explamed.^ [24 FR 10332, Dec. 22, 1959; 34 FR 18857, Nov. 26, 
1969; para.(a), 48 FR 2713, Jan. 20, 1983, effective Feb. 27, 1983; para, (a), 50 FR 
9381, Mar. 7, 1985, effective May 8, 1985; 50 FR 11366, Mar. 21, 1985; 53 FR 
23733, June 23, 1988, effective Sept. 12, 1988; para, (a)(1) revised and para, (a)(2) 
added, 60 FR 21043, May 1, 1995, effective May 31, 1995]. The Straus 
declaration, and others, contained statements of fact directly addressing the 
issue of whether the specification adequately described the subject matter 
recited in the claims, whether it operated as stated, and whether a person of 
ordinary skill in the art would have understood the inventor to have been in 
possession of the claimed invention at the time of filing. As such said 
Declarations contain averments regarding evidence establishing the utility, 
validation, and operability of the present subject matter. Specifically, the 
Declarations demonstrate that with respect to vibration of the electrode ~ the 
present invention works [For example, confer pages 6-10, 19-21 in the Swartz 
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Declarations of September 8, 1992, and pages 2-5 in the Straus Declaration of 
November 27, 1992], The Straus, Swartz, and other Declarations demonstrated 
teachings of the vibrational modes of the electrode as objective evidence regarding 
utility and enablement as explicitly taught in the original specification and claims. 
Thus, the Declarations, specifically provided as evidence supporting the Applicants 
position, have proven.that an adequately written description recfuirement is met and 
they precisely refiite the Decision's statements which are erroneous on these issues 
of operability and utility. Both enablement and validation have been shown by 
Declarations. Given that understanding this was sufficient for the Declarants, where 
is the Examiner's substantive response to Applicant's cited Declarations? Applicant 
specifically now cites the Swartz declaration, the Declaration of Straus (4/22/94), 
and the Amicus Curiae Briefs of Drs. Edmund Storms (2/21/01), Talbot Chubb 
(2/22/01), Eugene Mallove (3/24/00) and Hal Fox (2/21/01) and requests tiie 
Examiner's response with specificity. 

Attention is now directed to the fact that the Amicus Curiae Brief of Talbot 
Chubb [Exhibit '"14", 2/22/01], Amicus Curiae Brief of Drs. Edmund Storms 
[Exhibit '"10", 2/21/01], Averment 4 in the Amicus Curiae Brief of Mr. 
Rotegard [Exhibit '"12", 2/21/01], Pages 4 through 8 in Amicus Curiae Brief of 
Thomas Valone [Exhibit '"11", 2/24/01], and pages 2-5 in the Straus 
Declaration [Exhibit '"8", November 27, 1992] have been ignored even though 
the affiants have probative value and even though the averments prove 
operability of the present invention. 

Where is the Examiner's substantive response? 

Attention is now directed to the fact that said comments in Applicant's 
Communication have simply been substantively ignored by the Examiner. Therefore 
it is impossible to tell how the Examiner weighed Applicant's arguments; there is 
absolutely no way for the Applicant to present the Examiner's reasons for rejection 
to the Board of Appeals. The Applicant hereby again requests to know the 
substantive precise reason, scientific basis, or authority which allows the Examiner 
to dismiss this Argument by the Applicant without citation, analysis, or substantive 
coherent response. 
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23. Also ignored by the Examiner is the following argument by the Applicant 
citing Li re Wands citing with approval Ex parte Forman, 

"Furthermore, a method to reveal information about the loading, in situ, 
and non-invasively using a vibrating electrode, composed of a metal such 
as palladium which has internal filling ("loading") with hydrogen, which 
is monitored for its natural frequency, as was presented in the original 
specification and claims so that an artisan, or those skilled in the art, 
could practice it without undue experimentation [In re Wands, 858 F.2d 
731, 737, 8 USPQld 1400, 1404 (Fed. Cir. 1988), citing with approval Ex 
parte Forman, 230 USPQ 546, 547 (Bd. Pat. App. & Int. 1986)]. 
Applicant has now demonstrated that his invention as claimed was, and 
is, adequately described to one skilled-in-the-art. Said Declarations are 
sufficient in their factual content with respect to the significant evidence, 
and prove that the Examiner is in clear error. By submitting said 
peer-reviewed publications, showing the Applicant is correct, and said 
Declarations containing relevant facts by probative witnesses, the 
Applicant has now undertaken the full burden coming forward with his 
evidence as required [In re Oetiker, 977 F.2d at 1445, 24 USPQ2d at 
1444]. " 

[from Applicant's previous Communication to the Examiner] 
Attention is now directed to the fact that said comments in Applicant's 
Communication have simply been ignored by the Examiner. Therefore it is 
impossible to tell how the Examiner weighed Applicant's arguments; there is 
absolutely no way for the Applicant to present the Examiner's reasons for rejection 
to the Board of Appeals. The A|)plicant hereby again requests to know the 
substantive precise reason, scientific basis, or authority which allows the Examiner 
to dismiss this Argument by the Applicant without citation, analysis, or substantive 
coherent response. 

The Declarations factually demonstrate proof of operability and utility - that is, 
enablement, and Applicant has the right to submit them. 

"AFFIDAVITS OVERCOMING REJECTIONS 1.131 (a)(1) When any 
claim of an application or a patent under reexamination is rejected .... 
on reference to a foreign patent or to a printed publication, the inventor 
of the subject matter of the rejected claim ... may submit an appropriate 
oath or declaration to overcome the patent or publication." 
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24. The Declarations demonstrate that with respect to vibration of the electrode 
~ the present invention works (A18-A43, A44-A48) as explicitly taught in the 
original specification and claims. As such, said Declarations contain averments 
regarding evidence establishing the utility, validation, and operability of the 
Applicant's claimed subject matter. Said Declarations and almost four hxmdred 
references, constitute a bona fide case. They demonstrate validation, operability, 
and utility of the Applicant's claimed subject matter as correctly taught in the 
original specification and claims regarding said monitored vibrating electrode. 
Straus (A44-A48) and Swartz (A18-A43) contained factual statements directly 
addressing how the specification adequately described the subject matter recited in 
the claims of S.N 09/750,480 and demonstrate that it operates as stated. They also 
herald that a person of ordinary skill in the art would have understood the inventor 
to have been in possession of the claimed invention at the time of filing. They 
substantially, extensively, and fijUy address matters and all issues that are criticized 
by the OfiBce. The Declarations contain factual statements directly addressing how 
the specification adequately described the subject matter recited in the claims. They 
demonstrate that a person of ordinary skill in the art would have understood the 
inventor to have been in possession of the claimed invciltion at the time of filing, 
and that the invention operates as stated, and as explicitly taught in the original 
specification and claims. The Declarations prove that the Applicant taught in the 
original specification and claims how his apparatus works and claimed the 
invention. 

Applicant asks the Examiner to please reconsider this matter, or explain his 
deviation from In re Jolles, and his ignoring the submitted Declarations and 
Exhibits. 



24 



25. The Examiner states, 
"There is neither an adequate description not enabling disclosure of the parameters of a 
specific operative embodiment of the invention, including ... mechanical means to support 
the cathode at a pivot point, etc. ... (Applicants arguments in his traverse have been fully 
considered but found unconvincing. Applicant has not incorporated by reference the 
applications that allegedly contain the above subject matter). " 
THE TRUTH - 

The Examiner has been unresponsive to Applicant's arguments even though 
they were fully discussed in significant detail in the previous Communication fi-om 
the Applicant to the Examiner. For example, in said Communication, the Applicant 
took the time to respond to the Examiner and wrote the following comments and 
questions. 

Attention is now directed to the fact that the "mechanical means to support the 
cathode at a pivot point" is shown, and in Figure 1 it is shown as a suspension, in 
the original specification. It is shown in Figure 2, as well. Also conveniently 
ignored by the Examiner are the large external mass (labeled as number 14) and 
bolts (labeled as number 15) which stabilize that suspension. 

Does it matter that the Examiner is leads away fi-om the original specification 
and claims. Apparentiy not. Therefore, given the above, the Applicant hereby again 
requests to know the substantive precise reason, scientific basis, or authority which 
allows the Examiner to dismiss this Argument by the Applicant without citation, 
analysis, or substantive coherent response. 
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26. The Examiner states, 
"There is neither an adequate description not enabling disclosure of the parameters of a 
specific operative embodiment of the invention, including ... dimensional ratio of electrodes 
to their spacing (i.e., sizes of anode and cathode relative to the space between them), .. 
(Applicants arguments in his traverse have been fully considered but found unconvincing. 
Applicant has not incorporated by reference the applications that allegedly contain the 
above subject matter). " 

THE TRUTH - The Examiner Has Been Substantively Unresponsive, 
This was Discussed Previously 

This is unfair for several reasons. First, the Examiner has been unresponsive to 
Applicant's arguments even though they were fully discussed in significant detail in 
the previous Communication fi-om the Applicant to the Examiner. For example, in 
said Communication, the Applicant took the time to respond to the Examiner and 
wrote the following comments and questions, because the very question does not 

make sense. The Applicant said, 

"What is the ^^dimensional ratio of electrodes"? What are the units of an 
"electrodes"? Could the Examiner mean the "size" of the electrode? Or 
does he mean weight? or does he mean Reynolds number? The 
Examiner is harassing the Applicant because the Examiner's comment 
has nothing to do with the present invention, a method of monitoring 
vibrational normal modes (i.e.. frequencies) of an electrode. 

[fi-om Applicant's previous Communication to the Examiner] 
Second, attention is now directed to the fact that said comments in Applicant's 
Communication have simply been ignored by the Examiner. Attention is now also 
directed to the fact that the questions in Applicant's Communication have also been 
ignored by the Examiner. The Examiner did not answer Applicant's scientific 
argument. Therefore it is impossible to tell how the Examiner weighed Applicant's 
scientific argument; there is absolutely no way for the Applicant to present the 
Examiner's reasons for rejection to the Board of Appeals. Therefore, given the 
above, the Applicant hereby requests to know the scientific basis, or any basis 
which allows the Examiner to dismiss the Argument that, 

"What is the ^^dimensional ratio of electrodes"? What are the units of an 
"electrodes"? Could the Examiner mean the "size" of the electrode? Or 
does he mean weight? or does he mean Reynolds number?" 
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27. The Examiner states, 
''There is neither an adequate description not enabling disclosure of the parameters of a 
specific operative embodiment of the invention, including ... surface area-to-volume 
requirement for the reactor... (Applicants arguments in his traverse have been fully 
considered but found unconvincing. Applicant has not incorporated by reference the 
applications that allegedly contain the above subject matter). " 
THE TRUTH - The Examiner Has Been Substantively Unresponsive, 

This was Discussed Previously 

The Examiner has been unresponsive to Applicant's arguments even though 
they were fiilly discussed in significant detail in the previous Communication firom 
the Applicant to the Examiner. For example, in said Communication, the Applicant 
took the time to respond to the Examiner and wrote the following comments and 
questions. 

"What is the " surface area-to-volume requirement for the reactor*^ in this 
context and exactly what does it have to do with a method of monitoring 
vibrational normal modes (ie. frequencies) of an electrode? Nothing. 
The Examiner's comment again has nothing to do with the present 
invention, a method of monitoring vibrational normal modes (ie. 
frequencies) of an electrode. The Examiner is harassing the Applicant 
for reasons unclear. 

[from Applicant's previous Communication to the Examiner] 

Attention is directed to the fact that said comments in Applicant's 
Communication have simply been ignored by the Examiner. Attention is now also 
directed to the fact that the questions in Applicant's Communication have also been 
ignored by the Examiner. The Examiner did not cite Applicant's scientific argument. 
Therefore it is impossible to tell how the Examiner weighed Applicant's scientific 
argument; there is absolutely no way for the Applicant to present the Examiner's 
reasons for rejection to the Board of Appeals. Therefore, given the above, the 
Applicant hereby requests to know the scientific basis, or any basis which allows 
the Examiner to dismiss the Argument that, 

"What is the " surface area-to-volume requirement for the reactor^* in this 
context and exactly what does it have to do with a method of monitoring 
vibrational normal modes (ie. frequencies) of an electrode?" 
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28. The Examiner states, 
*'There is neither an adequate description not enabling disclosure of the parameters of a 
specific operative embodiment of the invention, including ... length of time the process has 
to carried out,., (Applicants arguments in his traverse have been fully considered but found 
unconvincing. Applicant has not incorporated by reference the applications that allegedly 
contain the above subject matter). " 
This is unfair for many reasons. First, the Examiner has been unresponsive to 
Applicant's arguments even though they were fully discussed in significant detail in 
the previous Communication fi*om the Applicant to the Examiner. For example, in 
said Communication, the Applicant took the time to respond to the Examiner and 
wrote the following comment. 

"THE TRUTH - Nonscientific Requirement By Examiner 
If the Examiner wants to know the "... length of time the process has to 
carried ouf\ he reveals that he does know how a measurement device, or 
even a thermometer works after equilibrium. Once loading is achieved, 
the measurement can be made. What does the ^Hength of time the process 
has to (sic) carried out'' have to do with a vibrational normal mode 
measurement of loading? Nothing. The Examiner is patently harassing 
the Applicant." 

[fi-om Applicant's previous Communication to the Examiner] 

Attention is now directed to the fact that said comment in Applicant's 
Communication have simply been ignored by the Examiner. Attention is now also 
directed to the fact that the question in Applicant's Communication have also been 
ignored by the Examiner. Therefore it is impossible to tell how the Examiner 
weighed Applicant's arguments; there is absolutely no way for the Applicant to 
present the Examiner's reasons for rejection to the Board of Appeals. Applicant 
hereby again requests to know the substantive precise reason, scientific basis, or 
authority which allows the Examiner to dismiss this Argument by the Applicant 
without citation, analysis, or substantive coherent response. Specifically, the 
Applicant hereby requests to know the scientific basis, or any basis which allows 
the Examiner to dismiss the Argument that, "What does the ''length of time the 
process has to (sic) carried out'' have to do with a vibrational normal mode 
measurement of loading? Nothing. The Examiner is patently harassing the 
Applicant by use of a word processor. 
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29. The Examiner states, 
"5. Claims 1-20 are rejected under 35 U.S.C. 101 because the claimed invention as 
disclosed is inoperative and therefore lacks utility. The reasons that the inventions as 
disclosed is inoperative are the same as the reasons set forth in sections 3 and 4 above and 
the reasons set forth in sections 3 and 4 above are accordingly incorporated herein. " 
THE TRUTH - The Examiner Has Been Substantively Unresponsive, 

This was Discussed Previously 

The Examiner is wrong for several reasons. First, the citations are wrong. 
Second, the citations made by the examiner are themselves void of reason, precision 
and substance, as discussed above. Third, the examiner remains substantively 
unresponsive to Applicant's arguments even though they were fully discussed in 
significant detail in the previous Communication fi-om the Applicant to the Examiner 
on pages 91 through 100. For example, in said Communication, the Applicant took 
the time to respond to the Examiner and wrote the following comments and 
questions. To begin, the citations are wrong, and are void of reason. The Examiner 
refers to #4, but #4 states that "Claims 1-20 are rejected under 35 U.S.C. 112, 
second paragraph, as being indefinite for failing to particularly point out and 
distinctly claim the subject matter which applicant regards as the invention". This is 
false as discussed above. The Examiner also refers to #3, but #3 states that "Claims 
1-20 are rejected under 35 U.S.C. 112, first paragraph, as failing to comply with the 
enablement requirement. The claim(s) contains subject matter which was not 
described in the specification in such a way as to enable one skilled in the art to 
which it pertains, or with which it is most nearly connected, to make and/or use the 
(invention)." This, too, is false as discussed above. 

Even more importantly, the Examiner has been unresponsive to Applicant's 
arguments even though they were fiilly discussed in significant detail in the previous 
Communication fi-om the Applicant to the Examiner on pages 91 through 100. For 
example, in said Communication, the Applicant took the time to respond to the 
Examiner and wrote the following comments and questions. 

"... the Examiner must consider those skilled-in-the-art who oppose and 
counter the rejection under 35U.S.C.§101. Third, the Examiner points to 
out art not involving this Application. However, validation occurs when 
scientists actually sillied, and working, in the state-of-the-art state it to 
be so. These are scientists who research and actually write the current 
scientific technical papers which undergo peer-review, file patent 
applications, and attend international conferences (which have gone on 
for thirteen years). They absolutely disagree with the Examiner on this. 
Fourth, and most importantly, there is reputable evidence of record to 
indicate the invention has been reduced to the point of providing an 
operative cold fusion, system. Fifth, the Claims clearly define subject 
matter of considerable utility because energy needs dominate, and are 
critical to the economy." 

[from Applicant's previous Communication to the Examiner] 
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Attention is now directed to the fact that said arguments in AppHcant's 
Communication have simply been ignored by the Examiner. Therefore it is 
impossible to tell how the Examiner weighed Applicant's arguments; there is 
absolutely no way for the Applicant to present the Examiner's reasons for rejection 
to the Board of Appeals. Therefore, given the above, the Applicant hereby requests 
to know the substantive precise reason, scientific basis, or authority which allows 
the Examiner to dismiss this Argument by the Applicant without citation, analysis, 
or substantive coherent response. 

The Applicant also hereby requests to know the scientific basis, or any basis, in 
the light of the Declarations which allows the Examiner to dismiss the Amicus 
Curiae Brief of Talbot Chubb [Exhibit '"14", 2/22/01], Amicus Curiae Brief of Drs. 
Edmund Storms [Exhibit '"10", 2/21/01], Averment 4 in the Amicus Curiae Brief of 
Mr. Rotegard [Exhibit '"12", 2/21/01], Pages 4 through 8 in Amicus Curiae Brief of 
Thomas Valone [Exhibit '"11", 2/24/01], and pages 2-5 in the Straus Declaration 
[Exhibit '"8", November 27, 1992] have been ignored even though the affiants have 
probative value and even though the averments prove operability of the present 
invention. 



30, The Examiner states, 
"Applicant cites declarations that allegedly demonstrate proof of operability and 
enablement. The submitted declarations have been fully considered but found 
unconvincing because of one or more of the following reasons: 

c) They were submitted in support of a different application, have been previously 
considered on appeal, and applicant's petition denied (e.g., Mallove, Verner, and Straus). 
Additionally, the applicant did not establish the relevance of these declarations to the 
current application. " 

The Examiner has not presented any argument of substance, precision regarding 
the basis and authority of his ignoring said submitted declarations by the Office, any 
of them. In fact, the submitted declarations are convincing to one who is not biased. 
Attention is directed to the fact that the declarants and the Communications fi-om the 
Applicant to the Office each explained why their statements are relevant, and why 
said statements pertain to the Examiner's (erroneous) rejections. 

In addition, despite the above statement by the Examiner, the declarations were 
submitted with discussion of how they have relevance to the current application and 
the behavior of the Office. 

Attention is now directed to the fact that the Amicus Curiae Brief of Talbot 
Chubb [Exhibit '"14", 2/22/01], Amicus Curiae Brief of Drs. Edmund Storms 
[Exhibit '"10", 2/21/01], Averment 4 in the Amicus Curiae Brief of Mr. Rotegard 
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[Exhibit '"12", 2/21/01], Pages 4 through 8 in Amicus Curiae Brief of Thomas 
Valone [Exhibit "'11", 2/24/01], and pages 2-5 in the Straus Declaration [Exhibit 
'"8", November 27, 1992] have been ignored even though the affiants have probative 
value and even though the averments prove operability of the present invention. 

As one example, attention is now directed to the previous Communication from 
the Applicant which said (but was ignored, as usual), 

"Said Declarations and almost four hundred references, constitute a bona 
fide case. They demonstrate validation, operability, and utility of the 
Applicant's claimed subject matter as correctly taught in the original 
specihcatioh and claims regarding said monitored vibrating electrode. 
Straus (A44-A48) and Swartz (A18-A43) contained factual statements 
directly addressing how the speciHcation adequately described the 
subject matter recited in the, claims of S.N 09/750,480 and demonstrate 
that it operates as stated. They also herald that a person of ordinary 
skill in the art would have understood the inventor to have been in 
possession of the claimed invention at the time of filing. Simply put, the 
post-filing references establish that, as of the filing date, one of 
skill-in-the-art could use a method to monitor a vibrating electrode 
without undue experimentation. Vibrational modes of a material are not 
"incredible" (A144) but can be elicited when using the teaching of the 
original specification and claims. Vibrations are not unproven "theory" 
(A153) as the Examiner disingenuously purports." 
f [from Applicant's previous Communication to the Examiner] 

Where is the Examiner's substantive response? 

Furthermore the Office is wrong when it states, "(tjhey were submitted in 
support of a different application'', because many of the declarations were 
submitted, from the present record. As but one example, is the citation of the Straus 
and Fox Declarations which discuss this invention, but were not considered. 

Furthermore the Office is wrong when it states, "(t)hey ... have been previously 
considered on appear, because the declarations were submitted, but many were not 
considered on appeal (Exhibit 7). Corroborating this, and further supporting the 
Applicant, the Court did not address them. 

Furthermore, attention is now directed to the fact that the Board ordered the 
office to respond to them [Exhibit "6"] but, of course, the Office did not 
substantively, demonstrating a lack of due diligence by the Office and the Examiner. 
Therefore, the Court did not address them. 

In summary, attention is directed to the fact that, corroborating this, the 
arguments in the previous Communication from the Applicant to the Office have 
been substantively ignored by the Office, explaining the Office need to impugn 
Applicant's affiants. 
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31. The Examiner states, 

'^Applicant cites declarations that allegedly demonstrate proof of operability and 
enablement. The submitted declarations have been fully considered but found 
unconvincing because of one or more of the following reasons: d) They deal with issues in 
the cold fusion area that have since been either discredited, abandoned, found defective or 
else overtaken by events (e.g., Mallove on the Japanese coldfusion research), " 
None of the issues, arguments, facts, or matters of rebuttal, in the Applicant's 
previous Communication have been the discredited, abandoned, found defective or 
overtaken by any events. The Examiner has used a broad brush, with tongue firmly 
in cheek, to impugn the applicant for no reason and without any basis. The 
Applicant explicitly requests hereby that the Examiner state precisely and with 
accuracy exactly what issue has been allegedly discredited. The Applicant explicitly 
requests hereby that the Examiner state precisely and with accuracy exactly what 
issue has been allegedly abandoned. The Applicant explicitly requests hereby that 
the Examiner state precisely and with accuracy exactly what issue has been 
allegedly found defective. 

32. The Examiner states, 

"Applicant cites declarations that allegedly demonstrate proof of operability and 
enablement. The submitted declarations have been fully considered but found 
unconvincing because of one or more of the following reasons: e) They do not appear to 
have been declarations of disinterested parties (e,g, Swartz, Rotegard). " 

There is no substantive basis for the Office to have stated this. Attention is 
directed to the fact that the Declarants of said Declarations have been swom, but the 
Examiner has not. Therefore, the Applicant hereby explicitly requests that the Office 
state why Mr. Rotegard and Dr. Swartz should be disqualified or found 
unconvincing because they are allegedly disinterested parties. The Applicant asks 
the office to be accurate and precise and to state exactly which declaration is being 
discussed, and exactly why the stated parties are unconvincing. Given the 
broad-brush attack by the Office, the Examiner and Office should make these details 
with substantive precision and detailed accuracy because this latest attack is 
apparentiy again made to impugn the Applicant. 

Attention is now directed to the fact that the Amicus Curiae Brief of Talbot 
Chubb [Exhibit '"14", 2/22/01], Amicus Curiae Brief of Drs. Edmund Storms 
[Exhibit "40", 2/21/01], Averment 4 in the Amicus Curiae Brief of Mr. Rotegard 
[Exhibit "12", 2/21/01], Pages 4 through 8 in Amicus Curiae Brief of Thomas 
Valone [Exhibit "'11", 2/24/01], and pages 2-5 in the Straus Declaration [Exhibit 
"'8", November 27, 1992] have been ignored even though the affiants have probative 
value and even though the averments prove operability of the present invention. 
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Attention is now directed to the fact that the Amicus Curiae Brief of Drs. 
Edmund Stoms [Exhibit '"10", 2/21/01], Amicus Curiae Brief of Hal Fox [Exhibit 
"'18", 5/8/02], Amicus Curiae Brief of Eugene Mallove [Exhibit '20", 5/8/02 ], 
Declaration of Scott Chubb [Exhibit '"15", 8/13/01], Declaration of Hal Fox [Exhibit 
'"16", 5/16/95], Declaration of Mr. Rotegard [Exhibit '"13", 5/15/94], Declaration of 
Hal Fox [Exhibit '"17", 8/14/01], Declaration of Eugene Mallove [Exhibit '"19", 
5/6/94], and Straus Declaration of [Exhibit '"9", 5/22/94] have been ignored even 
though the afiHants have probative value and even though the averments prove utility 
of the present invention. 

33. Applicant taught in the original specification and claims how his apparatus 
works and claimed the invention. Applicant has made a diligent effort to amend the 
claims of this application so that Claims 1-20 define a novel structure which is also 
submitted to render said claimed structure unobvious because it produces new and 
unexpected results. The Applicant has explained in detail (supra) how the cited art is 
different and therefore produces a different result jfrom the present invention. 
Applicant has given lists of additional critical features and components which 
distinguish Applicant's invention to operatively function in a different manner to the 
cited art. Therefore, the Applicant submits that any combination of the other cited 
art is an improper one, absent any showing in the references themselves that they 
can or should be so combined. Neither of the references appears to suggests, or 
allude to, or teach a structure as defined by Claims 1-20. It appears that the figures 
and claims of the other cited art are intended to, and do, serve a different purpose 
than does the structure defined by the claims, and each of the cited art adds nothing 
of substance. None of the references shows a method to reveal information about 
the loading, in situ, and non-invasively using .a vibrating electrode, composed of a 
metal such as palladium which has internal filling ("loading") with hydrogen, which 
is monitored for its natural fi-equency. None of the references shows these features. 
Therefore, based upon the facts cited here, these Claims 1-20 are patentable over 
the cited references because the claims recite novel structure and thus are 
distinguished physically over every reference [Sec. 102], with physical distinctions 
which effect new and unexpected results, thereby indicating that the physical 
distinction is simply not obvious [Sec. 103]. 
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As the original specification and claims teach, the present invention solves the 
long-standing problem of monitoring loading, in situ, and non-invasively. The 
Examiner should admit that said features are not "incredible" but can be elicited 
when using the teachings of the original specification and claims. Furthermore, 
there is documented existence of these reactions and the preferred environment in 
which the present invention does operate, and of the operation of the present 
invention. Therefore, if the Examiner disagrees with overturning his improper 
rejection without foundation, then the Applicant requests specificity as to the reason 
to facilitate Appeal. Specifically, Applicant requests that Examiner makes clear in 
the record which of these submitted averments by the Declarants regarding 
operability and utility were formally and substantially considered, and if the 
Examiner disputes them, exactly how he will have reached his conclusion. 
Furthermore, if the Examiner continues to dismiss, ignore, or relegate the relevant 
Exhibits and Declarations discussed above, then the Applicant hereby explicitly 
requests an adequate explanation of how the Declarations failed to overcome the 
prima facie case initially established by the Examiner. If necessary, for the Board 
of Appeal, Applicant requests it be stated explicitly, with clear pointing to where in 
Applicant's put Hcations or applications said rebuttal relates with specificity. 
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34 Applicant respectfully notes that the U.S. Supreme Court has ruled that any 
pro se litigant is entitled to less stringent standards [U.S. Rep volume 404, pages 
520-521 (72)]. 



WHEREFORE for the above reasons, the Applicant respectfully requests a 
reversal of the Examiner's rejections of Claims 1-20 rejected under 35 U.S.C. 112, 
first paragraph, "as failing to comply with the enablement requirement". Claims 1-20 
rejected under 35 U.S.C. 112, second paragraph, as being indefinite for failing to 
particularly point out and distinctiy claim the subject matter which apphcant regards 
as the invention, Claims 1, 3-7 rejected under 35 U.S.C. 102(b) as being anticipated 
by JP-06 018683, and Claims 8-20 rejected under 35 U S.C.103(a) as being 
unpatentable over JP 06-018683 in view of any one of Wang et al. (U.S. 5,495,767), 
Steinlecher et al. (U.S. 5,883,715) or Zang et al. (U.S. 5,838,439), or if not a 
substantive response as is just and reasonable. 

Respectfully, 




Mitchell R. Swahz, ScD, MD, EE 
Post Office Box 81135 
Wellesley Hills, Mass. 02481 



Certificate Of Mailing [37 CFR 1.8(a)] 

January 28, 2004 

To Whom it Does Concern: 

I hereby certify that this correspondence will be deposited with the United States Postal Service 
by First Class Mail, postage prepaid, in an envelope addressed to 
"Office of the Clerk 
Board Of Patent Appeals 
c/o The Commissioner for Patents 
Alexandria, VA 22313-1450" on the date below. 

Thank you. 



Sincerely, 



January 28, 2004 M.R. Swartz 

Weston, MA 02493 
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EXAMINING GROUP 3641 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



Inventor : Mitchell R. Swartz 
Serial no. 09/750, 480 

Filed: 12/28/00 

For: METHOD AND APPARATUS 
TO MONITOR LOADING 
USING VIBRATION 

This is a continuation of Serial no. 07/371,937 
Filed: 06/27/89 



Group Art Unit: 3641 
Examiner: R. Palabrica 



DECLARATION OF DR. MITCHELL SWARTZ 

I 
I 

I, Mitchell R. Swartz, (feclare that I am a citizen of the United States of 
America and the inventor of the invention described in the above-entitled 
application. 

1. I have a background in electrical engineering, material science, 
electrochemistry, and medicine, and have worked in this field for more than a 
decade, and have worked on experimental projects at the Massachusetts Institute of 
Technology, Massachusetts General Hospital and elsewhere. 

2. I received the Office's communication written and dated 1/4/04, listed as 
mailed on 1/13/04, and mailed on 1/14/04 [cover as Exhibit "1", attached; and 
hereinafter simply referred to "Communication of 1/13/04"]. 

3. The Examiner has not responded to my previous response. 

4. The Examiner has not responded to the Declarants. 

5. The Examiner claims there is "new matter" involving loading. The Examiner 
is wrong, and appears disingenuous, for several reasons. First, "loading" was 
discussed in the original specification of the parent application (S/N 07/371,937) as 
discussed below. It was discussed by Examiner Wasil [Exhibit "2"]. Second, 
"loading" was discussed in the original claims of the parent application (S/N 
07/371,937) as discussed below. Third,, "loading" was discussed in the Appeal 
Brief to the Board in the parent application (S/N 07/371,937), as shown in Exhibit 
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"3". Fourth, "loading" was discussed in the Appendix to the Federal Court in the 
parent application (S/N 07/371,937), as shown in Exhibit "4". Fifth, this has been 
substantively unresponsive because this was in the original specification. 
Corroborating this, it was discussed in detail in the previous Communication to the 
Examiner on pages 7 through 10 but ignored. 

6. The Examiner ignored my discussion of masaaki in the previous 
Communication from the Applicant to the Examiner on pages 16 through 27. The 
Examiner did not cite my arguments, and therefore it is impossible to tell how the 
Examiner weighed Applicant's arguments; there is absolutely no way to present the 
Examiner's reasons for rejection to the Board of Appeals. 

7. Ignored by the Examiner is my argument citing In re Oetiker. I requested to 
know the substantive precise reason, scientific basis, or authority which allows the 
Examiner to dismiss this Argument by the Applicant without citation, analysis, or 
substantive coherent response when Journal New Energy, I, 3, 68-80 (1996) which 
absolutely I was correct on the filing date of the application [In re Hogan, 559 F.2d 
595, 60S, 194 USPQ 527, 537 (CCPA 1977)]. 

8. The Examiner has ignored the de facto evidence and testimony of the 
Declarants, including the Amicus ( 'uriae Brief of Talbot Chubb [Exhibit '"14", 
2/22/01], Amicus Curiae Brief of prs. Edmund Storms [Exhibit '"10", 2/21/01], 
Averment 4 in the Amicus Curiae Brief of Mr. Rotegard [Exhibit '"12", 2/21/01], 
Pages 4 through 8 in Amicus Curiae Brief of Thomas Valone [Exhibit '"11", 
2/24/01], and pages 2-5 in the Straus Declaration [Exhibit '"8", November 27, 
1992]. These have been ignored even though the affiants have probative value and 
even though the averments prove operability of the present invention. 



I declare that all statements herein of my o^yn knowledge are true and that all 
statements made on information and belief are believed to be true. 




Signature of Inventor: 
January 28, 2004 




'Post Oifice 6ox8h35 
Wellesley Hills, Mass. 02481 
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EXHIBIT 



SN 

09/750.480 
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Serial No. 07/371937 Art Unit 224 -2- 

) • . ' ' • ' • ■ , ■ 

EXHIBIT 

i Restriction to one of the following inyentiou " 
35U.S.C121: . ^ 



SN 

09/750.480 

cont. of 
SN 07/371,937 



i . 1. Claims 1-6, 19, drawn to apparatus and niethod for 
producing a vibratiorial frequency of a cathode, classified in Qass 
376, subclass; 100. 



1 n. Claim 7» drawn to a system to monitor nnclea^ fusion 
reactions that comprises microwave radiation, classified in Qass 376, 
subclass 245. 

H m. aaims :8'|9;, ^0^22, 25-26, drawn to appsiratus and method 
:f(^ accelerating nucldar 'fua^ classified in Class 376, 

subclass lOQ. ' 

' The inv^Hqii^^re' dstihdt, each from the other because of the 
fdilbwing reasons. 

1 Inventions I and H are related -a^^^^ 

useable together in a single combination. The subcombinations are 
distinct from each other if they are . shown to be separately useable., 
In the instant case, inventioii I has separate utility such , as producing 
ai vibrational frequency without using niicrowave. radiation. 
Invention n has separate utility such as monitoring with^ a 
vi^iirational frequency of a cathode, ^ee MPEP 806.05(d). , 

: Inventions I and m are related - as subconibinations displosed 
ai useable 'together in a single combination. The subcombinations 
are distinct from each other if they are shown to be separately 
useable; In the instant case, invention .1 has separate utility: such as 
producing a.; vibrational frequency witiiout accelerating nuclear 
fusion reactions. Invention III has separate utility such as 
accelerating nuclear fusion reactions witiiout a vibrational frequency 
of a catiiode. See MPEP 806.05(d). 

Inventi.^ns- n an! in are lelated as subcombinations disclosed 
as useable.jogetiier in a. single ^combination. The subcombinations 
are distinct from each other tiiey are shown to be separately 
useable. In tiie instant case, invention 11 has separate utility such as 
monitoring without accelerating nuclear fusion reactions. Invention 
ni has separate utility such as accelerating nuclear fusion reactions 
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November 28, 1992 
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Page 
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EXHIBIT 



STATUS OF CLAIMS " [ 

STATUS OF AMENDMENTS ~ ~ 

SUMMARY OF INVENTION ~ 

ISSUES 

GROUPING OF CLAIMS — r: 

ARGUMENT - 35 U.S.C. 112 (first para 
ARGUMENT - 35 U.S.C. 112 (second par 

ARGUMENT - 35 U.S.C. 102 " " 

ARGUMENT - 35 U.S.C. 103 " 

ARGUMENT - 35 U.S.C. 101 " 

ARGUMENT - other re: 1.192c(6)(v) - 
CERTIFICATE OF MAILING 



SN 

na/750.480 



cont. of 
SN 07/371,937 
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54 
58 



1. An appeal was filed in the above- entitled application on 
July 1.0, 1992, appealing the final rejection of claims 32 through 
43. The Appi^l, /Brief was duly- submitted, and has been 
reorganized at the request of the Examiner following receipt of a 
"Notification of- .Jlon-Compliance with 37 CFR 1.92(c)". The 
Appellant thanks'the Office for the careful attention accorded 
the.Brief , but respecifully maintains that almost all of what has 
^.been requested was Actually present in the original Brief. 

( A . • ■ I 
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APPEAL BRIEF 07-371-957 



Page 



a material »h lch greI;ggrS! l.Sr.:M!TL'! " ' ''' " 
viSro1'LL°"fe|?" "-^--1 *° -^1- a mechanical 

t:iie mass mcr^aago loadln« 
[trom Paper 20, June 19, 1992] 



SUMMARY O F INVTCTJTTnM 
9. one .ajor focus of the present invention is to overcome the 
prcMem Of in-situ .onitorin, of the loading as. voWtric 
fxllxng, Of a palladia, cathode, which is filled w^th a 
dissimilar <„ith respect to the electrode, material: an isotope 
of hydrogen, deuterium, for use as a fuel i„ this fusion syste.. 

f "Loading., refers to the volume f,-nin_a of the „etal with the 
drssi^ilar, „uch lighter, ^terial: deuterium. , p.^.^nt 
methods to monitor the isotopic fuel ^itf^i,,^,^^^,^ 
electrode (i.e. deuterium loading into palladim.) are: 

the"LlL^^*^^^^/?,*^^-* -t^^^^^^^^ be removed from , 

?2ora1^?y.."°-— ^0°?^^ ll^'^lt.^t %\T\°h"e 

bSf je^e 5 (refers throughout this 

Drref to pages rn the original specification) ]" 

10. Monitoring of the volumetric loading of deuterium into 
palladium is a problem - o„^ that ..exists., most notably by its 



27-NOV-92 APPENDIX A 07-371-937 Page 1 

APPEMDIX A 'Serial no. 07/ 371,937 

Claims of Record. From January 14,. 1992, 

These claims were numbered beginning at #36 in the Jan. 14, 
1992 submission, and were thereafter renumbered by the Examiner. 
The numbers below,- and all the rest in this document, correspond 
to that change by the Examiner. 



32. In a process for producing a product from an isotopic fuel 
using a material which is electrochemically loaded, a method for 
monitoring the isotopic fuel 'vithin said material that comprises: 

mechanically coupling said material to enable a mechanical 
vibration of said material, 

providing means for exciting said vibration, 
following the frequency of said vibrational state. 

33. - A. system as in claim 32 wherein a optical beam is used to 
monitor the vibrational frequency of said material. 

34 . A system as in claim 32 wherein said material is a member of 
the group composed of palladium and palladium alloys. 

. 35 . A system as in claim 32 wherein said material is filled by 
electrodeposition of isotopic fuel. 

36. A system as in claim 32 where said means to induce vibration 
comprises coupling to. second mass external to said fusion 

EXHIBIT 

cathode. 
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37. A system as in claim 32 where said second mass is an 
electromechanical device capable. of a vibration. 

38. In a process for producing a product from an isotopic fuel 
using a material, a method for monitoring the isotopic fuel in 
said material that comprises a cathode mechanically coupled to a 
large mass at one end, and to a longitudinal mass capable of 
providing restoring force along its length, so as to produce a 
vibrational frequency or frequencies of said fusion cathode. 

1 

39. In a process for producing a product from an isotopic fuel 
using a material, a method for monitoring the isotopic fuel in 
said material that comprises: 

mechanically coupling said fusion cathode so. as to produce 
mechanical vibrations of said fusion cathode, 

providing means for exciting said vibrational state, . * 
means for following the frequency of said vibrational state, 
and hence following the mass increase of said cathode. 



40. In a process" for producing a product from 

electrochemically loaded isotopic fuel using a material, a method 
for monitoring the isol^opic fuel in said material that comprises: 
-mechanically coupting said material to a second mass capable 
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of having at least one viBrational frequency, 

inducing at least one vibrational frequency, 
and monitoring said vibration. 

41. In a process as in claim 40 where said second mass is a 
electromechanical device capable of a vibrational mode. 

42. In a process for producing an electrochemically induced 
nuclear fusion reaction,* a method for monitoring the isotopic 
fuel in said material that comprises : ' 

mecharically coupling one electrode so as ^ to enable at 
least one vibrational frequency of said electrode, 

inducing at least one vibrational frequency of said 
electrode, and 

monitoring said vibrational frequency . 

43. In a process for producing a nuclear fusion reaction from 
isotopic fuel using a material, a method for. monitoring said 
reaction which comprises: 

mechanically coupling said material to another mass, 
inducing at least one vibrational frequency, and 
monitoring said vibration of said material • 
^ %■ 

x" - ■ 



NOTE: Pursuant to Fed. Cir. R. 47.6, this disposition 
is not citable as precederit It is a public record. Tiiis 
disposition wiil appear in tables published penodically. 
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Before PLAGER. Circuit Judge. ARCHER, Senior Circuit Judge, and DYK, Circuit 
Judge . - ' 

PER CURIAM. 

DECISION 

^ Mitchell R. Swartz appeals from the decision of the Board of Patent Appeals and 
Interferences (Board). Appeal No. 94-2921. affimiing the examiner's final rejection of 
claims 32-43 of application Serial No. 07/371.937 for lack of operability or utilrty under 
35 U.S.C. § 101. lack of enablement under 35 U.S.C. § 112, H 1. and indefiniteness 
under 35 U.S.C. § 112.112. We affinn the Board's decision. 

The Board summarily affimied the examinees rejection of claims 32-43 under 
§112. 112. because Mr. Swartz made no substantive arguments addressing the 
examinees rejection. In the numerous briefs he filed with the Board. Mr. Swartz argued 
only that, after the final office action rejecting all pending claims, he had filed two 
- amendmentsjhat addressed the indefiniteness rejection. -The examiner had reft^sed to 
enter the amendments because they would raise the issue of new matter, and the 



Commissioner had denied Mr. Swartz's petition under 37 C.F.R. § 1.181 requesting 
review of the examiner's decision. Although Mr.^wartz received notice that tiie brief he 
filed with tiie Board did not comply with' the requirements of 37 C.F.R- § 1.192(c) 
because it did not address the indefiniteness rejection, he continued to argue only tiiat 
his proposed amendments properiy addressed tiie rejection under § 112, 112. Mr. 
Swartz reiterates tiiat argument on appeal to this court. 

We agree with the Board tiiat Mr. Swartz did not present any substantive 
arguments addressing the rejection under §112, If 2. Mr. Swartz. argued that tiie 
proposed amendments would overcome tiie rejection, butttie amended claims were not 
before the Board. The Board could consider only the rejection of ttie non-amended 
claims, and Mr. Swartz presented no reasons why tiie Board should susta^. tiie 
examiner's indefiniteness rejection pf those claims. 

Mr. Swartz contends tiiat the Board should have addressed the examiner's 
refusal to enter his proposed amendments after the final rejection. That decision, 
however, was not before the Board. Nor is that decision before this court. 
Nevertheless, we observe that Mr. Swartz's proposed amendments were not merely 
amendments suggested by the examiner to address the indefiniteness problem. While 
the examiner made some suggestions, he made no representation tiiat those 
suggestions would overcome the indefiniteness rejection. More importantly. Mr. Swartz 
proposed an additional claim limrtation not suggested by the examiner, and it was that 
limitation that the examiner detemiined would raise the issue of new matter. 

We conclude that the . Board pcoperiy affimied the examinees rejection under 
§ 1 12, H 2 because Mr. Swartz presented no substantive arguments. We also conclude 



that the Boaid did not err in failing to review the examiner's refusal to enter 
amendments after final rejection. Because we,affinn the Board's decision sustaining 
the rejection under § 1 12. H 2, we need not address the Board's decision sustaining the 
rejections under § 1 01 and § 1 12, H 1/ 
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BEFORE THE BOAiyD. OF. PATENT APPEALS 
AND ■INTERFERENCES 



Ex parf-P MITCHELL R. SWARX^, pro se 



.^.p.<?al No 9.4^0^34 — 



ON BRIEF 



MAILED 



SEP 

BOARD OF PATENT APPEALS 
AND INTERFERENCES 



Befpre.METZ, JOHN D. SMITH and WARREN, Administrative' Pah^nf. 
Judges . 

JOHN D. SMITH,. Administrative Patent Judge . 



REMAND TO THE EXAMINER 

This, is- an appeal pursuant to 35 USC § 134 from the final 
rejection of claims 32 through 43 which involve "cold fusion" 
technology. 

Representative, claims 32 and 42 are reproduced below: 



32. In a process for producing a product from an 
isotopic fuel using a material which is electrochemically loaded,, 
a method for monitoring the isotopic fuel within said material . 
that comprises: 

EXHIBIT 
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i^peal No , 94 -2?21\; r- . ■ ■. ■ ' ■ : .va::}-.. 




^Creferr^d S^S'^;a-^:"Siipplernent:aI -' • 

present in the- file -'.vnTapp^^ ^^^■ ^ '^'^^^^ ^^^-^^ . 

■^.ei)tetriber'il;''.a^^^^ to "numerous' -pxjblications y-: -for- -..exampl e J . 

at pages 20 and 21 of that Brief, which are not specifically 
referred to or addressed in the exa^'-iner • s Answer. • Particularly ,\ - 
appellant's Brief refers to various -publicatidhiSVrin^ 
-T reedman (Science,- 4/24 7^nTT:handl.er LBosbon G±ODe/ ft/x/7^-2-]; 

Technology, 17,. 680 (1990); Gozzi, J. Fusion Energy, 9, 241 . 
(1990); Menlove, J. Fusion Energy, 9, 495 (1-990) ; Bush, J.. 
.Electro. Chem., 304, 271 (1991); Matsumoto, Fusion Technology, 
20, -323 (1991); and Swartz (1992). Addi^:ionally, we observe that 
supporting declarations for the Brief filed September ;l1, 1992 . 
and for the Supplemental Appeal Brief filed .November 30, 1992 are 
also in this record. Additionallg> attache<i: to the papers filed 
on November 30, 1992 is a declaration from Strauss. 

None of the above materials are specifically referred to in ] 
the examiner's. Answer. Thus it cannot be determined from the 
record which if any of these' materials have been formally entered 
and considered by the examiner. 
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. 'note- Pursuant to Fed. Gir. R. 47.6, this :ord6r 
,. is not citable as precedent It is a public order. 

United States Court Of Appeals for the Federal Circuit 
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00-1107 
(Serial No. 07/371.93/) 

IN RE MITCHELL R.SWARTZ 
ON MOTION 

Before PLAGER, Circuit Judge.. 

. - ORDER 

■ Thomas Valone and Hal Fox. appearing pro . se. 
;,efa.i=0.curtaea.d.ove,o.teavetorteoutcf«.e.va.^ 
:s.artzconsentsandtotmeCc.mtesionerotPaten^andTrade.arKsopposes.-, 

Upon consideration thereof, 
IT IS ORDERED THAT: . 
■ ■ ^ . Valone and-Fox's motions are denied, . 



each move for leave to file"a 



ro"7"i!ssioner have not properly fijied oul the Torm _ ^^^.^ „,HUrr.* format admission to 
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IN TEE UNITED STATES PATENT AND TRADEMARK OFFICE 



IN RE THE APPLICATION OF: 
Inventor : Mitchell R. Swart z 



Serial no. 
Filed: 



07/ 371,937 
06/27/89 



For: SYSTEMS TO MONITOR AND 

ACCELERATE ELECTROCHEMICALLY 
INDUCED NUCLEAR FUSION REACTIONS 



PAPER: 

Group Art- Unit: 2204 
Examiner: D. Wasil 

November 27, 1992 



nP:r.T,ARATI ON of ISID QR STRAUS 

I, Isidor Straus, am. a citizen of the' United States of 
America ♦ 

I have earned the. degree of Bachelor of Science in Electrical 
Engineering from the Massachusetts Institute of Technology in 
1968, .am an inventor [U.S. patents 4,370,570, 4,719,699, and 
4,760,355], and a Registered Professional E^^^ the 
Commonwealth of Massachusistts [Reg. #31468]. 

I am familiar with the interactions of magnetic and electric 
fields, and ^electric charges and currents with materials. My 
fields of ex'perience include circuit design, . three-dimensional 
display technology, and electromagnetic compatibility including 
materials and testing. In . the area of electromagnetic 

compatibility, i hav^ been active since 1976, and I am a 
nationally recognize^d expert. EXHIBIT 
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I have reviewed the invention described by Johnson (Patent 
4^683,119) and the invention described by Mitchell R. Swartz in 
present application, S/N 07/371, 937* 

Based upon my review, it is my judgement that Johnson 
describes a coulometer used in conjunction with a lithium 
battery. This is confirmed in Johnson.. 

Johnson uses the resonant frequency of a pendulum to detect the 
mass of silver deposited on the coulometer 's electrode. There 
is an near exuet correspondence between the charge that flows 
through the circuit, ancV thus the coulometer, and the deposited 
silver. This, too, is confirmed in Johnson. 

In fact, the very usefulness of the Johnson invention in. a 
battery system lies in this one-to-one relation. In measuring 
the state of charge of a battery, Johnson assumes that the only 
parameter of interest is the total amount of charge that has 
flowed. Hence, Johnson infers the physical state of the battery 
indirectly, that is, physically outside of the battery. 

In contrast, the Swartz invention is a fusion reactor which 
contains within it a method that directly measures the loading 
of the isotopic fuel,- deuterium, via a novel vibrating cathode. 

AMr 
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The Swartz invention proposes measuring mass change in his 
pendulum to detect the actual state of the physical intracathodic 
system, namely the level of deuteron loading into the palladium 
metai ca:thode from the heavy water electrochemical cell. 

' It appears from the media and literature that the level of 
deuteron loading within the palladium electrodes may be a 
critical factor in the operation of the electrochemical fusion 
cell. Simply measuring the total amount of charge driven through 
the cell will not provide adequate information on the loading 
level achieved. This is so, because 'there is no guarantee of a 
one-to-one correspondence between the charge driven through the 
cell and the number of deuteron s actually entering, and present, 
inside the palladium electrode. 

The use of an external coulometer, whether of the 
Johnson-type, or other type (eg. a digital recording and 
integrating ammeter ) , would not and could not provide the 
required information on the precise internal state of the fusion 
cathode being loaded from the electrochemical cell. In Swartz' 
system, the measurement of the intracathodic system state is 
direct, and indeed, must be for the invention to have value. 



mo 
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This can be shown as follows. First, consider the fate of a 
deuteiron crossing the aqueous cell and arriving at the palladium 
cathode. The efficiency of deuteron absorption is usually not 
100%. Instead, some monoatomic deuterons can recombine at the 
electrode surjEace, leading to the well-known problem of deuterium 
gas evolution. A second problem is -that deuterons, once 
absorbed/ can later leave and escape under certain conditions. 
For example, if the electricity is turned off, deuterons will 
rapidly outgas. 

Thus, the net loading reflects the detailed history of the 
palladium electrode. The time integration of electrical cell 
current provided by any in-series coulometer misses, and fails to 
distinguish, such events entirely, even though these are the 
very events which have a marked effect on the loading level, and 
apE>arent utility of this technology. 

In my opinion, one novelty introduced by the Swartz invention 
is that its vibrating cathode and associated detectors provide a 
method of measurement that directly determine the intracathodic 
loading, a key important parameter. the Johnson coulometer does 
not anticipate this for two reasons. First, although Johnson's 
pendulum does have a. response to mass change via a frequency of 
resonance (as do ^11 pendula), the Johnson invention only 

Ml 
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measures the total charge "transferred, a different parameter. 

Second, the Johnson coulometer^ can only infer the; state of any 



associated system, rather than monitoring any parameter .directly. 




In summary, if a Johnson coulometer was 'placed in series with 
an electrochemical fusion cell, it would not be of any use. It 
would provide the time integral of the electric current provided 
to the fusion cell, but certainly would not provide accurate 
information on the deuteron loading inta the palladium, which 
would be measured by the Swartz invention. 

I declare that all statements herein of my own knowledge are 
true and that all statements made on information and belief are 
believed to be true; and further that these statements are made 
with' the knowledge that willful false statements and the like so 
made are punishable by fine or imprisonment, or both, under 
Section 1001 of Title 18 of the United States Code and that such 
willful false statemehts may jeopardize the validity of the 
application or any patent issuing thereon. 



Date: v-November 27, 1992 ^^'t^^u^ 
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I sidor Straus 
Wayland, Mass. 02193 
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Inventor : Mitchell R. Swartz 

S rial no. 07/ 760,970 
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SYSTEMS TO CONTROL NUCLEAR PUSION 
OP ISOTOPIC FUEL 
WITHIN A MATERIAL 



U,S. Patent and Trademark Office 
Washngton, B.C. 20231 



PAPER] 



Group Art Unit: 2204 



Examiner: D. Wasil 



April 22, 1994 
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DECI4RATI0N OF ISmOR STEAUS 

1. I, Isidor Straus, am a citizen of the United States of America. I have 
earned the degree of Badielor of Science in Electrical Engineering from the 
Massachusetts Institute of Technology in 1968, am an inventor [U.S. Patents 
4,370,570, 4,719,699, and 4,760,355}, and a Registered Professional Engineer in the 
Commonwealth of Massachusetts Cleg. #31468]. 



I am familiar with the interactions of ma^etic and electric fields, and electric 
charges and currents with materials. My fields of experience include circuit design, 
three-dimensional display technology, and electeomagnetic compatibility including 
materials and testing. In.the area.of electromagnetic compatibHity, I have been active 
since 1976, and I am a nationally recognized expert. 
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2. I have reviewed tiie invention (fescribed by Rabinowitz (Patent WO 90/1^ 
tk) and the invention described by Dr. MitcheU R. Swartz in present application, S/N 
07/760,970. 

3. Based upon my review, it is my judgement that Rabinowitz describes a 
meaiis to generate electricity from a current scavenging system. This is confirmed in 
Rabinowitz. 

4. Rabinowitz uses the weak electrical current from charged particles emitted 
from a material during recoil. After the charged partide exits the mate^ 
spatially- 'siroolated by means of the magnetic field. Rabinowitz uses the Lorentz 
forcei to move the charged particles around in a circle. That Lorentz force is 
centripetal, that is, perpendicular to the path of the charged particles at aU times. I 
believe that only those species of ions which are "tuned" (as a function of mass and 
charge and magnetic field intensity) will continue to circulate, the rest impacting on 
the sides of the Rabinowitz device. For example, the Rabinowitz device might be set 
to coUect protons, in which case more massive ions would impact the sides of the 
circulating ring. The favored species of ions circulates, inducing current in the pickup 

. coils. . ■ 

5. The useftdness of the Rabinowitz invention lies in its utilizing the abeady 
moving charged particles with a magnetic field which is essentiaUy homogeneous in 
intensity at the location wheire tiie charged partides are ejected from the material by 
y ay of recoa (at number 70 in Fi^e 5b of Rabinowitz). 



6. '' In contrast, the Swartz invention (as shown in Figure 18 of the original 
specification of the above-entitled invention) is a method of collecting a spedes- in a 
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sman volume within the Swartz device using an inhomogeneous magnetic field, ha 
contrast to Rahinowitz, Swartz describes (in Kgure 18 and the text which goes with it) a 
chenucal (»Uection system based upon difierences in suscep In . 

contrast to Rabinowiiz, the Swartz invention can prodiwe a sustained increase in the 
concentration of a dedred isotope in tiie smaU volume located witiiin the Swartz apparatus 
(one ade; of number 1 in Kgure 18 of the original specification of the above-entitled 
invention) when tiiCTe are (Mermces in magnetic permeabiHiy of the is^^^ 

7.. In contrast to Rabinowitzyiinear use of the Lorentz force, portion of 
the present invention is a non-linear device in the sense that the containment field 
distribution is spiitiaUy non-uniform. 

. 8. In summaiy, the Swartz invention is therefore a chemical collection device. 
In contrast Rabinowitz describes; a current scavenging system. In contrast to 
Rabbowitz's liiiear use of the Wentz force, t of the present invention is a 

non-linear device. These inventions differ in their results, the m^^ 
results, and their intent. 

; I dedare that all -statements herein, of iny own knowledge are true and that aU 
sta&ents ^ade on in^ and furtfer that 

; - tiie^e Bta^ are made witii tlie kiiowledge that willfol felse statements and the 
like so made are punishable by fine or imprisonment, or both, under Section 1001 of 
Title 18 of the United States Code and that such willful felse statements may 
jeopardize the validity of the application oi: an^^^^ 

D^te: April 22, 1994 _ 




Isidor Straus 
Wayland, Mass, 



Brief for an Amicus Curiae 

in the matter of 
Petition for a Writ of Certiorari 
by Dr. Mitche|r Swartz 
in the 

Supreme Court of the United States 
January 18, 2001 

by 

Dr. Edmund Storms, Ph.D 
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PERSONAL BACKGROUND 

1 am a person of scientific training, having a M.S. and Ph.D. fromj^^^^^^ 
ton University (St. Louis) and who worked for 34 years at the Lo^§^g ' 
National Laboratory befonrretirmg in 1991. I have studied the jej^^ " 
anomalous low energy nuctear reactions, wl?ich includes the fieWWn^^ 
tionally named cold fusion, I have written three published scientJfic^^"'' 
reviews as well as have done experimental v^ork on the subject.^^^^^^^^^^^^ 
work has been published in scientific journals that were subjectec^^^^^ 
review; I have no personal or financial relationship to the petitioning 
Mitchell Swartz. 1 have reviewed his work and an writing this only as/a" 
service to the truth. 



ISSUE TO' BE ADDRESSED 




The petitioner has submitted an application for a patent describing a ; 
method to determine the hydrogen concentration in palladium and in other 
metals. This patent was rejected, because it was found to be useless, ; f , 
especially because it was applied to a process (cold fusion) that is ;• ^ 
deemed by the patent office to have no basis in reality. ' 

Two main scientific questions exist in this situation. 

1 . Does the patent represent a useful method to determine the hydrogen 
content of metals, independent of the field of cold fusion? 

2. Is the,patent Office correct in their rejection of cold fusion as a real 
phenomenon of nature? 



RESPONSE TO THE ISSUE 



Question 1 : Most metals react with hydrogen and their properties are 
changed by this process. For example, when palladium reacts with hydro- 
gen, the transition to a superconducting state moves to a higher tempera- 
ture the more hydrogen is reacted. Thirty years ago, this behavior was 
considered very important because PdH had the highest transition temper- 
ature known at the time. Since then, the compounds formed between pal- 
ladium and hydrogen have been extensively studied. All of these efforts 
rely on knowing the amount of hydrogen combined with the metal. Various 
methods have been used to determine the hydrogen content, each with its 
own limitations and potential errors. The method proposed by Dr. Swartz 
adds one more method that might prove useful under the correct circum- 
stances. The potential usefulness of the method in these circumstances 
is impossible to predict, but the potential is not so remote to warrant 
rejecting a patent on this basis. 

Question 2: The field called "cold fusion" or CANR (Chemically Assisted 
Nuclear Reactions) or LENR (Low Erj^ergy Nuclear Reactions) has gone from 
b'-^^ing a phenomenon of uncertain re ality to one having the support of hun- 
dreds of experimental replications and thousands of published papers 
describing the work. This work can ^e easily accessed using the Internet 
or any scientific data base. Eight international conferences have been 
held and papers are now regularly presented at meetings of the American 
Physical Society pthe American Chemical Society and the American. 
• Muclear Society/ In addition, local meetings on the sutyect are regularly 
[ held in Russia and in Japan. It is no longer correct or even ratiorial ■ to 
argue that this phenomenon is a delusion, a fraud, or a mistake, as the 
patent office and other government agencies have asserted. It is true, the 
phenomenon is difficult to initiate, it is not well understood, and many 
scientists remain skeptical because they are unaware of the vast amount 
of new information. Nevertheless, the phenomenon is as real as can be 
said for many new discoveries, discoveries that routinely receive patent 
protection. 

CONCLUSION 

It is my persona! belief, based on a careful study of the. issues, that the 
patent in question is worthy of being granted. 
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3) STATEMENT OF IDENnTY . 

1 . As a friend of the court, the following information, on issues that 
have not been raised by the ^pellant nor the appellee, is presented. It 
behooves the court to review these reniarks which have interest to the public 
at large and are for the public good. 

2. Thomas Valone^ the writer of this Amicus Brie:l^.is the President of 
Integrity Research Institute, a non-profit corporation incorporated m the 
District of Columbia, reporting to over three hundred inventors and over 
three thousand pubUc supporters on energy issues. I hold a Bachelor's 
Degree in physics and Master's Degree in physics, with a second Bachelor's 
Degree in electrical engineering, aU from the State University of New York 
at Buffalo. I am also a licensed professional engineer, with License #062475 
from the New York State Education Department, an author, a retired college 
physics and engineering teacher at Erie Community College, and a former 
patent examiner with three years of experience at the U. S. Patent and 
Trademark Office in Art Unit 2858 (rneasuring, testing, instrumentation, and 
physics). All parent corporations and any pubHcly held companies that own 
10 percent or more of the stock of the party or amicus curie represented by 
me are none. The names of aU law firms and the partners or associates that 
appeared for the party or amicus now represented by me in the trial court or 
agency or are expected to appear in this court are none. 

3. In reviewing the Board Of Patent Appeals and Interferences 
decision (App. Bd.) in the Swartz^ase (Fed. Cir. 00-1 107), the following is 
made clear: 
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4) ARGUMENT OF AJVOCXTSOJIOAE^ - 

4. Regarding the rejection under 35 U.S.C. 101, it is noted that the 
rejection imder 35 U.S.C. 102 of claims 32 and 35-41 over Johnson (App. 
Bd. p. 8) could not have been made, and sustained through a final rejection, 
had the invention truly been inoperative and lacking utility. In other words, 
iit is weU-known to those skilled in patent examining that no pnoi patented 
art can be found for something that clearly does not operate and has no 
utflity. Specifically, the fact that claim 32 was found by the examiner to be 
anticipated bv Johnson (Appeal. Brief 07/371,937 - 11/28/92, p. 26) shows 
that the appellant's invention must have made at least one credible asserdc a 

. ofspecificutiHty to satisfy 35 U.S.C. 101 and 35 U.S.C. 112 (MPEP 
2107.01). 

5. Furthermore, the logic that the App. Bd. used to withdraw the 
rejections under 35 U.S.C. 102 and 35 U.S.C. 103 appears to be in error (p. 
27) as illustrated by the citation of /w re Payne (App. Bd. p. 27) regarding 
the "making" of the invention. The appellant's invention does hot involve 
the manufacture of an apparatus but a METHOD for monitoring. The App. 
Bd. apparently lost sight of the metes and bounds of the method claim 32 
when they made such a comparison. 

6. Regarding the actual rejections under 35 U.S.C. 101 and 35 U.S.C. 
1 12, first paragraph, and the App. Bd. Decision (p. 12), it is valuable to note 
that "where an applicant has set fortli a specific utility, courts have been 
reluctant to uphold a rejection under 35 U.S.C. 101 solely on the basis that 
the apphcant's opinion as to the nature of the specific utility was maccurate" 
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(MPEP 2107 1.) and "practical considerations require the Office to rely on 
the inventor's understanding of his or her invention in determining whether 
and in what regard an invention is believed to be 'useful"' (MPEP 2107 1). 
In both instances, the App. Bd has ^arently disregarded the specific utility 
and the inventor's understanding of his invention. 

7. The Board of Appeals further performs a logical non sequitor when 
it starts the discussion of the rejections under 35 U.S.C. 101 and 35 U.S.C. 

1 12, first paragraph with the word "incredible" on the first page (App. Bd. p. 
12) of a fourteen-page discourse on utiMty. Rather it is specifically noted that 
"Office personnel should be careful not to label certain types of inventions 
as 'incredible' or 'speculative' as such labels do not provide the cc-^ect 
focus for the evaluation of an assertion of utility. 'Incredible utility' is a 
conclusion, not a starting point for analvsis imder 35 U.S.C. 101 (MPEP 
2107.01, IB) (emphasis in the original text). 

8. Also on the first page of the discussion of the rejections under 35 
U.S.C. 10-1 and35U.S.C. 112, first paragraph, (App. Bd. p. 12)istiie 
reference to Newman v; Quigg which relates to a perpetual m otioTi machine 
Instead, the App. Bd. discussion of the claim 32 and claim 42 enablement of 
the instant application wilh regard to this reference is not relevant for an 
evaluation of a method for monitoring that has nothing to do with perpetual 
motion. 

9. Even if, in the extreme presumption that the instant application had 
no statement of utility for the claimed invention, this would still "not per se 
negate utihty" (MPEP 2107.01, n.B). Such a presumption does indeed 
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appear to be asserted by the App. Bd on the second page of the utility 
discussion (p. 13, line 17), without any regard to the relevant MPEP 
. guidelines cited here. 

10. Clearly, one of the most important points regarding OfSce 
rejections under 35 U.S.C. 101 and 35 U.S.C. 112, first paragraph, is that the 
claimed invention should be the focus of the utility requirement. "Each 
claim therefore, must be evaluated on its own merits for compliance with all 
statiitory requirements" (MPEP 2107.01, 1). In this case on appeal (00- 

1 107), claim 32 claims a method for monitoring, with three method steps 
(mechanically coupling, exciting said vibration, and following the 
frequency) ihat can be easily understood to persons with normal engineering 
skill in any art. 

11. By a process of elimination, the question of utility (App. Bd. p. 
12-26) regarding claim 32 can logically only refer to the preamble "In a 
process... is electrochemicaUy loaded," which however, does not carry 
patentable weigjit in this claim. To emphasize this fact more clearly, note: • 

(1) the preamble of claim 32 recites the purpose of the process, 

(2) the body of the claim does Hot refer back to the preamble, 

(3) the process steps are able to stand alone (MPEP 2111 .02). 
Therefore, claim 32 can be asserted to have justifiable utility when the 
preamble is put in proper pCTSpective. 

12. Further regarding the question of utility, claim 32 must be given 
the broadest reasonable interpretation. "Reading a claim in light of the 
specification, to thereby interpret limitations explicitly recited in the claim. 



is a quite different thing from 'reading the fimitations of the specification 
into a claim,' to thereby narrow Hie scope of the elaun by implicitly adding 
disclosed limitations which have no express basis in the claim"- In re Prater. 
Therefore, claim 32 can have justifiable utility as a method for monitoring 
vdien a broader interpretation is givai to it 

13. Regarding the rejection mider 35 USC 112 second paragraph, the 
App. Bd: also apparently erred when they sustamed it to both claim 32 and 
claim 42 . Upon reviewing the disclosure of the case (Serial No. 07/371,937) 
and Ae Appeal Brief (1 1/28/92, p. 26), it is clear that the rejection only was 
applied for lack of antecedent basis of "said material" in claim 42. The use 
of "said material" in claim 32 has sufficient antecedent baSis in the preamble 
of claim 32. Therefore, the rejection under 35 USC 1 12 second paragraph 
does not and should not apply to claim 32 at aU. However, regarding claim 
42, it appears that this rejection was correctly sustained. On this same topic 
however, it needs to be noted that the suggestion of the examiner to add 
language to these two claims in order to overcomefhe rejection under 35 
USC 1 12 second paragraph and then following with a refusal to enter the 
exact language suggested because of a "new matter" or "new issue" 
accusation amounts to not dealing honestly with the appelliant arid not the 
type of behavior that is normally endorsed by the Patent Office. It also does 
not "help our customers to get patents" as in the present Office motto. From 
my experience at the Patent Office such deception of an applicant on the part 
of the examiner- was never tolerated by a supervisor. 

14. Regarding the extensive argument about cold fusion, (App. Bd. p. 
12-26), it is important to note that claim 32 does not have anything to do 
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with cold fusion, nuclear fusion, nor "excess heat/' Hierefore, such 
arguments on the part of the ^peals Wd is irrelevant and perhaps an 
effort at obfuscation based on the prevailing Patent Office management 
attitude toward any reference to "cold fusion." 

15. To illustrate, the METHOD OF MONITORING a heartbeat was 
used centuries before it was even known what a heartbeat consisted of 
Therefore, it is not logically necessary for either party in this case to argue 
the merits of cold fusion as it was known in 1989. The appellant is simply 
claiming a METHOD FOR MONITORING the loading of an electrode, 
which appears to be very similar to but distinct from Johnson. 

16. To clarify further, a METHOD FOR MONTTORING a disease 
does not become useless if there is no disease that can be found. The 
Appeals Board is arguing as if the inventor must prove that the disease 
exists, which makes no logical sense in the case of claim 32. 

17. Claim 32, whicli does not suffer from any justified rejection at this 
time, should be allowed to mature into a patent. 

Respectfully submitted. 




Thomas Valoiie, M.A., P.E. 
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(l)CERipiCATEpF 

Friend of the Court certifies the fonawing: 

l.The full name of every party or amioas represented by 
me is: 

- Dana Rotegard. 
12. The riame of the real party in invest repre^^vted by me 

Dana Rotegard. 

: 3. AU parent corporations and any'|>ubHdy hold companies 
4hat owii" 10 percent or more of, iiie sto^^^ the party or 
amicus ciiriaeri^^ 

; : : ^ • ■ - ' NONE - • ■ ' " 

• 4. The names of all law firms and the partners or associates 
lhat appeared for the party or amicus no-yy. represented by 
me in the trial court or agency or are expected to appear m 
this court -are:- ' - " / 

NONE. 
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(3) STATEMENT OP AMICUS CURIAE 
^ : , ■-. (Fed CirGiiit Rnle475) 

. As a in tfie- cowAr ^ ^oUovnh 

iitfOTiiiatioii^vpreseiite ; . - ^ ; \ \ i ' 

Dana Roteg^d is a social scientist who^has published iiitKe 
fiel^ of economic geography;: energy ^onomics, ^d soence 
poHcy for govemmenf bodies and in peer reviewed saeniific 
pubHcatioi^ including Space Power, FutuncSr Janes bpace 
^r^,^5 (Geneva), and^jo^ials of TJie American AstronaKtcd 
Society, the BriHsh Interplanetary Soaeiy. 

Ife ■ has ^ served "";se^al' c^^ 
Commercial Space Technology Ltd. (UK) to the Miimesota 
PtibUe Interest Research Group in MinneapoHs, Mmnesota. 



(4) ARGUMENT - ISSUES ADDRESSED 

3. Whether the Ofgce compHed with the standards oi 
review regardiiig defmiteness imder 35 U^.C §112 ^2. 

\ The question of what Dr. Swartz's invention does is simple, 
^-'"measuxes -Ihe saturatibn of hydiogen -m the metal 
palladinm. It is analogous, to meastmng the level of water m 
a sponge. The contention that this appHcations teachings are 
toaesoteric or obscure to be^imderstoQdi hy sdentisls working 
in tiie field of energy research, or for : that, matter a Hterate 
layman, is not a credible objection to Dr: Swartz's patent 
•rights.' ■• . ^. . _^ \ ' 

The concepts and^discussions of Dr. SwartzS apphcations 
have definiteness. ^ ■ r, 



5. Whether the Office complied with the standards of 
review/regarding titilityiinder 35 U^ 

The "utility" of this new method to measure hydrogen in 
metals is straightforward. Hundreds of sdenfists in the USA, 
Japan, Italy; India, the PRC, France, Russia and elsewhere 
are investigating nuclear reactions in metals saturated m 
hydrogen or deuterimn. "^-1 

The level of saturation of hydrogen or its isotope deuterium 
ki metal is the first and most, important variable to measure 
in this field and in other areas of materials science and 
metallurgy. In this field, experimental evidence has shown 
that a ratio in the range of .85 to 1.0 D/Fd is a prerequisite to 
achieving fusion in metals at room temperatures L4th 
International Coiiference On Gold Jusion (Maui December. 
5-10,1993)]: 
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Therefore, a proper meliioci to measTire Ae ratio of 
deuteritim in Palladium D/Pd is central and critical to the 
success, or failCire, of these types of expenments. 



6. Whether the Office has violated the Uni^d States 
Constitiitioii. 

The U.S. Patent ofHce has acted in defiance of global 
scientific opinion and the published literature. Unlike here, 
these inventions can be patented in other countries. This has 
been confirmed to me by conversations with foreign scientists 
such as Dr. Tadahiko Mizuno of the University. of Hokkaido 
in Japan. 

In the United States, opposition to this researcli is fierce, 
well organized, and essentially political. The prestige of this 
group has kept this body of knowledge out of our regular 
press. 

The only American body with the independence and 
authority to insist on due process in th g field of science 
policy is the U.S. Supreme Cor-^ 




Respectfully submitted, 

DanaRotegard 



(5) STATEMENT OF CONSENT 

The writer of this Brief certifies tiiat he has gained consent 
of the Petitioner to participate as an amcus- curiae. Consent 
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Commissioner of Patents and Trademarks 
Washington, D.C. 20231 

DECLARATION OF DANA R. ROTEGARD 

1. I, Dana Richard Rotegard, dec are that I am a citizen of the United States 
of America. I have earned the degree of B.A. in Political Science and Music 
[Macalester, St. Paxil], and continued graduate study in the fields of microeconomics, 
policy of the environment, and finance at the Humphrey Institute of the University of 
Minnesota. I have worked as a resource economist and have acted as the Chief 
Research Economist for the City of Minneapolis during ten year service there. 

2. I am a writer in the fields of economic development, space science and. cold, 
fiision. My contributions include publications in, or editorial function for, Space 
Power, Futurics, Space Markets of Jane's Information Group, Case for Mars DI, 
Cold Fusion Times, and Fusion Facts. I am a member and founder of the 
Minnesota Cold Fusion Alliance. 

3. The Patent Office is reported to have the opinion that cold fusion does not 
exist, and that inventions in this area have no utility. 

4. , J submit that this statement and opinion of the Office is incorrect. Most 
of the negative authority cited by the Examiner has not approached cold fusion with 
a scientifically open mind. Furthermore, a number of the leading academic 
laboratories in the USA have replicated the origir.al Fleischmann and Pons effect 
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International and otW a. docn^eated by the bibliography suppUed by .the Fusion 



Information Center Inc. of Salt Lake 



:ity, Utah. 



B If only a few labs had sported success, then skepticism of cold fiasion 
would be viable. Several research Uns reported positive finding °° ^ 
^^sllann Pons effect at the Foukh International Conference on Cdd torn 
iZr^^ 1993. I submit that OccUs razor would dictate that the phenomena ^ 
real and has been "reproduced" to the point of overkill. 

6. Major research institutions, industrial coiporations and ^stablished 
scientificiou:™als of internation^reUehave endorsed the reality of cold fteion^^ 

r slni to explore and benefit fzL this reality, lie Heotnc ^^^^^^^ 
Ltitnte of Palo iUto. California, ind the Japanese Mm have endo^d ^a^ 
actively sponsoring cold fusion reseirch. Toyota through .ta research arm IMRA is 
iZZiZ cold fiiion research in France and Japan. In short major u^tubons 
ZTZ^i have an interest in ne4 energy science have decided ti.at - 
real and ere acting on that judgemeit In addition, major refereed journal such J 
Fusion Technology and Physics liters A have published numerous Pos.twe 
Lion lab reports. These trends Would lead a prudent person to condu,fe that ttere 
^:^Lce to the research cited atove. Therefore, developments and mvenf ons 
in this area have great utility. 

" I declare that all statemejts herein of my own knowledge are ^^^^^^ 
dl .tate»>ents »ade on information and ''^i-^,^,'^,*™^' f^^^t^ 

that these statements are made «tk fte knowledge ^^^"^ "7"*=,^ 
the Ufce so made are punishable by fine or imprisonment, or both under Section 1001 
of Title 18 of the United States Code and that such willful false statements may 
jeopardiJe the validity of the application or any patent issuing thereon. 
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that own 10 percent or more of the stocJc ot me party 
amicus c^xriae reprijsented by me are: 

NONE 

4. The names of all law firms and .^P^^^^ ^^^^^t by' 
that appeared for the party or ^^^^^^^X ^^1^ i^; 
me in the trial court or ageiicy or are expeaea xo 

this court are: 

NONE 









Page 


(1) Certificate Of Interest 


*i 


(2) Table Of Contents 


ii 


(3) Table Of Authorities Gted 


iii 


(4) Statement of Amicus Coriae 
(Fed Circuit Rule 47.5) 


1 


(5) Argimient - Issues Addressed 


1 


(6) Statement Of Consent 


3 



n 





Published Peer-Reviewed Authorities 




"Excess Heat & Why Cold Fusion R^earcfa Has 
Prevailed", Charles Beaudette, Oak Press, LLC, 
South Bristol , Maine, USA, f2000). 


1 


M. H. Maes and B. F. Bush, "Heat and Jneiium 
Meaasurements in. Deuterated Palladium , Trims. 
Fusion Technol .26, V. 156 (1994:). 


2 


M. C H. Mckubre, F. Tanzella, and F- J^odi, 
Presentation made at the ^g^of^^^c^ 
the Amercum Chemical Society, October 199^. i^roc. 
ICCF8 (in press^. Submitted to Fusion-Technology^ 


2 


Y. Arata and Y.-C. Zhang, "Achievement Qt 
SoKd-State Plasma Fusion (•Cold--usion ), Vroc. 
lapan Acad. , TIB, p. 304 (1995). . 


2 


Y. Arata and Y.-C. Zhang, "A New' &iergy caused 
by 'SpiUover-Deuterium"', ?roc. Japan Acad. 703, p. 
106 (1994). — 


2 


Y. Arata and Y.-C. Zhang, "SoUd State fla^ 
Fusion CCold Fusion')", J. High Temverature Soc. Jjm. 
23 (Special Vol.), p. 1 (1998). 


2 


Y. Arata and Y.-C. Zhang, "tieuum ^fiy ^Hc) 
within Deuterated Pd-Black", Proc. Japan Acad. 73B, 
p. 1(1997). 


2 


M. C. H. McKubre, F. Tanzella, and f. inpodi. 
Presentation made at the 8th Intematwnd Qmjerence 
on Cold Fusion, May 2000. Proc. ICCF8 (m press). 
Bryan Qarke, et aL, Fusion Technology (m press). 


2 


M. C. R McKubre, S. Crouch-Baker, A. M. tmey, 5 
L Smedley, and F. L. Tanz^^/'Ex^ss ^ow^ 
Observations in Electrochemical Studies of the D/Pd 

System, the Influence of Loading' ^ J'^^^^ °j 
Cold Fusion, Proc. of Third International Omjerencem 
Cold Fusion, Ed. by H. Ikegami (Uraversal Academy 
Press, Inc., Tokyo/ 1993), p. 5. 


3 

t 

T 



iii 



V* 



(4) STATEMENT OF AMICUS CURIAE 
(Fed Circtiit Rule 47^) 

As a friend of the Petitioner and the court, the foHowing 
background information is presented. 

Dr. Talbot Chubb holds a Doctorate of Science degree 
(Ph.D., Physics, Univ. of North Carolina in Chapel and 
AB (Physii, High Honors, Princeton Univ.). He is a Fdlow 
of American P^sical Society and American Geophysical 
Union. 

He has served for 31 years at Ihe Naval Researdi 
Laboratory, and thereafter University Space Research 
Associates, Bendix Held Engineering Corpwation, and 
OaktonMemationalCorp. Dr. Chubb's speaalties are x-ray 
and uv sensors, solar, uv.and x-ray astronomy from space, 
astrophysics, and energy studies. He ^l^V' ^P^^* 
NA^ W QviL Service Award RESA^ J.,tnre Sae^e 
Award, E. O. Hulburt Science Award, and EiiJ^ha MitcheU 
Society Award. 

(5) ARGUMENT - ISSUES ADDRESSED 

5. Whether the Office compUed with the standards of 
review regarding operabiUty under 35 U.S.C. §112. 

■ This discission concerns the utmty of deAdces and metho^ 

• for measuring "loading", such as the Jp^^^^^^^^^ 
Loading is a term used by practitioners of the art. Deuterium 
loading describes an increasing of &e deuterium atom/metal 
atom fatio in a metal cathode, f 
during electrolysis of heavy water (McKubre et aL 1993). 

With sufficient loading and other factors there is stecmg 
experimental evidence liat a radiationless fomv of nude^ 
fulion sometimes occurs in deuterium.-loaded palladium 
metaL Substantial laboratory progress m estabhshmg toe 
Temy of these radiationless d-d nuclear reactions m &e 
deutium-palladium system have been weU sjHnii^ed m 
"Excess Heat & Why Cold Fusion Researdi Has Prevaded 
Charles Beaudette, Oak Press, LLC, South Bristol , Mame, 



USA, 2000). The data includes mass spectrometer 
observations of heIium-4 in the electrolysis off-gas m 
experiments by Mfles, B. Bush, McKubre, and Tanzella [ M. 
H. Miles and B. F. Bush, "Heat and HeHum Meaasuremente 
in Deuterated PalladiumMrans. Fusion TechnoL , 26, p. 156 

(1994) , M C H. Mckubre, F. Tanzella> and P. Tnpodi, 
Presentation made at tiie Western ^^^^^^°{ 
Amerdan Chemical Society, October 1999. Proc. ICCF8 (m 
press). Submitted to Fusion Technology]. 

Japanese researchers have developed a DS-cathode, whidi 
has produced watts of excess heat 10 times m a row [Y. 
Arata and Y.-C Zhang, "Achievement of Sohd-State Plasma 
Fusion ('Cold-Fusion'"), Proc. Japan Acad. , TIB, p. 304 

(1995) , Y. Arata and Y.-C. Zhang, "A New Ena^ caused 
by 'Spinover-Deuterium'", Proc. Japan Acad. 70B, p. 106 
(1994); Y. Arata and Y.-C. Zhang, "Solid State Plasma 
Fusion CCold Fusion')", J. High Temperature Soc. Jpr. 23 
(Special VoL), p. 1(1998)]. 

. Tliere has foUowed successful transfer of the Arafai and 
Zhang DS-cathode technology develop^ nooo?^ 
Univlrsity to the McKubre laboratory at SRI. (1999), and 
confirmation of the observation of by-product hehum-3 by 
Arata and Zhang [Y. Arata and Y.-C. Zhang, "Hehum 
(4He, 3He) within Deuterated Pd-Black",Proc. Japan Acad. 
73B o 1 (1997)1 by Clarke and McKubre et al. durmg study 
of i^terials from previously run DS^athodes. HeUum-3was 
repeatedly observed at a helium-3/heHum-4 ratio greater 
' than 10000 times ambient value, and ttitium m_gas from a 
post-run DS-cathode was measured by the build-up of 
helium-3 in stored chemicany-purified hyjogen samples by 
Clarke, Oliver, and McKubre et aL [M. C. H Mdcubre, F. 
Tanzella, and P. Tripodi, Presentation at the 8fla 

International Conference on Cold Fusion, May 2000 Proc. 
ICCF8 (in press). Bryan Clarke, et aL, Fusion Technology (m 
press)]. 



The fusion process is described by the reaction: 
2 deuterons => heHum-4 
with release of 23.8 MeV of reaction energy. 



The released mdear energy appears as heat .wrthoa* 
neutron, gamma ray or energetic particte emissim. The heat 
prodScST &e^ synthesis of heliTnii.4 prodnct have been 
quantitatively measured and shown to agree with die known 
Sat of fornition. There is also ^^^^^^^Jj!,!^^! 
reaction that produces helium-3 and hydrog^3 ^V'^^Z^h 
don't contribute significandy to heat productiOTi, but which 
dearly show that a nuclear process has occurred. 

5. Whether the Office complied valth d^^ 
review regarding utility under 35 U.S.C:. §lui. ^ 

McKubre et aL found that excess heat release in heavy 
water electrolysis using Pd cathodes dqpends_jm^ the 
achieved D/Pd ratio, as well as on other factprs^[M.. C, il. 
SSre, S. aouch-Baker, Kiley, S. L Smed^eg^^ 
L TanzeUa, "Excess Power Observations m Electrodiemical 
Siudies of the D/Pd System, die ^J^^J^^^^,^ 
Frontiers of Cold Fusion, 5,°^- °t •^'^SvSS 
Conference on Cold Ft^sion, -Ed. by H. Ikegarm (Uraversai 
Press, Inc., Tokyo, 1993), p. 5.]. These researdi^s 
h^ve Jed an awkwai-d electrical: resistivity ^^^f.f^ 
m^ure deuterium loading. TJeir meAod 
Sditional wire contacts be made onto the cathode b^ 
tested. These additional contacts can compromise the abdity 

of the metal cathode to achieve high loadmg. 

The measurement of deuterium/metal ratio is of utihty in 
tlis research and devdopmerit: effort Mediods- that avoid 
' use of extra contacts could be of special utihty. 

Respectfully submitted, ^ ^^j^^bl^^ - . — 

■ Talbot A. Ouibb, Ph.D. 
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The writer of tWs Brief certifies that he h^ gamed cons^*^ &e 
Petitioner to paxtidpate as an mmc«5 cumL Consa^rtfr^fte^ce of 

... i TaThnf A. Chubb 
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depose and W as follows: 

Research Sjrstegis, Inc. and>^. a 

toe published more than fifty W» in '^J°°^^ pt^^ MX 

physics, ionlfeear ^^ftS^dL 
e)^. concenis fee.bdiavi« of hydrogen ^1^^ 

througli, metals. 

. rtoe «^ aH of ,he relevant aocu^en. i^ the 
July 29, 2(W1, and the ongBBl above^ed *^ 

« nytni has ianored the fects involving the 
3. to *hi,:case. associated ^ 

present invgidon, such as 4e f^^^T"™ ^ deuterium. The patent 
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in the art, Ibat can be used to impfen^ EnaWanent. ttie 

taventiOT is documented thn)U^ I«er-«vie™d B«a^ 
by mvraitor [Swtz. M, 1997, Fmion TecMogy, 31, 63-74. It is evident tot 
flK patent office has become re(aldtiant, wifli its ojAiion in contiadictioB to 
exis6« evidence as ptomulg3ted ttoo# peer^eviewed literatute. 

4 I> Swartz has invented an important, nevv device, TrfioK 
for mea^ activity of a sample. As an expert, skilled m the theory ^ P™*^ 
of loading and transport of hydrogen in transition (and odier ) metals, I a^li^ 
tbe invention has definite utility, simply because the idea of usmg artrn^.^ 
defined by the ratio of PLoutJrtTm], set forth in the mvWtion has uthty to 
transcends the immediate consequences associated with 4e ^^^f, ^ 
"cold fijsion" effect vAich is seen with adequate hydrogen (and detSonm 
loadng'and tranqKst in paMum and other metals [Scott R. ^ Jalbot A. 
S F»rSo/<r^. 403, (1993), Talbot A. and Scott R 
Fusion Technology, 20. 93, (1991)]. Tie design and use of a^i^ 
meas«ringactivity.hasimri,ediate,imrortantappUcations.mte,^^ 

th^tois of systems for potential heat generation and o&er 

Sular, thelr^of aiidbehaviorof H,D, and/or trithim mtransmonm^al 

Si;n.s tore been su^ected to the high str^ns. to^^ 
wen as other) processes that are used to obtain the prerequisite ipadag^^^ 
4at are in these etp^iments has definite importance for understandmg 

W^TSe phenome-TftThave been attributed to flie n-l^.P"^ 
(associated with "cold fiision") but to more , general problems assocated^_ 
hydrogen-induced embrittiement and fetigue in transition metel^ '^.f^^ 
SZen into and away fiom transftion meftl hosts, and ibr oth« 
^^latedtohydrc^WtohaveappUcabiUtyinthed^^^ 

novel, enei®r Storage and retrieval devices. 

5. Tfe acts of the Patent Office are in violation of the ConstWi^ aad »re 
contrary to the advancement of the "progress of science and usefid Arte The 
Office has ignored a wealth of information to ^^^.f^^^ 
^scientific -exploration, swom testimony, and significant evidence to ^ 
Sonable indilul would accept Tliese acts .have W to P--*<^^ 
SdirecUy aBd directly, incon^cies in the literature, and have delayed relevant 
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science and technology. Thus, liiey cleariy are in violation of the constitutionaf 
powers granted todi by the Congress and by the Patent OfBce. These actions 
provide an additional example of an instance in vMdi use of the name "coM 
fosion" has resulted in ob&scation of 'the relevant scientific fiwts, fpj^ 
actions \\^iich have resulted in fiirflier obfuscation of 4e rel^^ 
As guest editor of an ethics m science journal i^ccountabUity in Research, y 8, 
issues #1^ (Qordon and Breach, 2000), I recently compiled evidence ftom 
leading aufliorities on both sides of the debate, associated with the aigudication 
process. These authorities, and Aeir associated coflection of arti^ 
not only have the claims not been ^judicated in a manifestly self-correcting 
feshion, but that the inadequacy of the process has resulted in a disruption of 
sdeodfic and technological development 

6. As an e^)ert on tiie history and adjudication of the associated CQ^ 
I asffirt that the PTO has Med to diiinguish between the very 
clain s assodated with measurements ^(ifM^ energy particles 
excels heat In Ught of the associated confiision, the. PTO has plabed undue 
reliance on early e3q)ert opinions lirovided by individuals (Jones, Morrison, 
Biizenga, Taubes) that have no bearing eiflier m the invention (which is related to 
heat measurements) or <m its utility. Siimlarly, the opinion by Rotiw which in^ 
be somewhat' related to the invention^ in point of feet, incorrectly cited by the 
FTO, deals only with a subadiary i^ue involving Rothwell's preference for a 
different particjular form of calorimeter. The quoted statement is entirely divorced 
fiom the key elements of the invrntion, vviiich includes the usefulness, of 
measurem^t of activity^^ of a sample. 



Respectfijlly submitted. 




Scott R. Chubb, Phi). 
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DiECLAIlATION OFJBAL FOX 
S^JFFORTING PETITION TO THE COMMISSIOISEIl 

I, Hal Fos, dedare tha± I am a citizen of the United States of Anierical 

1. I haye earned the deg^ oi Baichelor of Sdeace in physics and m atk-matic; from the 
University of Utah in 1 95 1, an M.B.A from University of Utah in 1972, and continued post-graduate 
studies with numerous science and engineering courses. 

X My fields of experience include computation fcjr. scientists, fluid dynamics, missile qrstems, 
energy systems, and systems engineering. I am dso fimuliai" with the energy producing aiKi e;Kigy 
conversion devices, including those in ite field of cold nudeir fusion. I have wodced with missile, 
enisrgy and other engineering systems for more than thirty (30) years. 

3. I served in the U.S. Air Force from 1951 to 1959. I have worked, in industry incbding 
Hughes Aircraft ccxnpany as a. missile systems engineer, and have directed reearch at the Fluidonics 
Research Laboratory (University of Utah Research Park) in fluid dynamics, and most recently with 
F.E.AT., ImiXaow ENECO). 

4. I am a nati<xi2lly recognized e:q3ert and considered, an -authority on developments in the field 
of cold fusion - Ifrom science and business points of vicrw because I have worked in the cold fusion 
field with scientists, business people, engineos and others. .1 ir F.EAT. (Future Energy Applied 
Technobgy) which eventually merged" and became ENECO. \ was cochairperson of &e fctemational 
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■ synqjosium on Cold Fusion and Advanced Energy Sources in Minsk, Belarus (May 1994). and have 
chaired scssioiB and/'or presented papers at oiiier tnteinational cold fijsion syn^josia (including 
ICCF-4, ICCF-5, and other intemalional conferences). 

5. I have published extensively in the energy field I have presented papers al several 
international symposia (inchiding ICCF-4 and ICCF-5). I bc^ publishing Fusion Facts (ISSN 
#105 1-8738) in July 1989. and have been its editor for more than five years. I have edited and 
published New Energy News GSSN #1 075-0045) for two years. I have studied this field closely and 
published analysis as well as a ccir^xndinm of all publications [R Fox, M. Swarlz, 'TROGRESS 
m COLD NUCLEAR FUSION - METANALYSIS USING AN AUGMENTED 
DATABASE . presented at ICCF-5, (1995y, and H. Fos, Compendiuni Of The World Wide Cold 
Nuclear Fusion Literature distributed with 'COLD FUSION IMPACT bi the ENHANCED 
ENERGY ACr, Fusion Mbrmalion Center, Utah, (1992). The book is now translated in four 
languages; publication pen iing in Spain and Germany. . 

6. I an Jamiliar Willi many patent appHcations suboattted to thfe XJn^ I 
would estimate that I am acquainted with many inventors b the field of cold fusion who have applied 
for cold fiKi<^ patents or patents in the cold fiisioo field, inckiding more than ten "vAo have discussed 
^eir inventions with me. 

7. It has been my observation thai the U.S. Patent Office examiners have not used dieir access to 
professiori/ literature on cold fusion such as Fusion Technology. Journal of Etectroanalytical 
Chemistry jmd Nuovo Cimesito; publications which were or slwuld have been available to them in 
the Patent Office Ubrary. Instead they have reUed on articles in the Washington Post, New York 
Times, and o&er newspapers. The fact that many patent agents have been.uoable to obtain patents on 

. cold fiision and yet have been able to patent other types of inventions in the normal procedure is 
strong evidence 4at the patent esaminers and/or their supervisors are not acting in good fkidi when 
the subject is cold fusioa 

8. It has been my obserwttion that when inventors have been reasonably diligent and have acted 
in good faith in response to uaaal disregard of inventor's normal limits, ^ examiaeis in the U.S. 
Patent Office have unreasonably rejected ail responses and have made it extraordinarily difficult for 
any of the- Estimated 100 or more patent\pplications far nian>' varieties of inventitms regarding cold 



- nocle^f fijsion to be bandied in a njonnal matmer. . Few other ccuntnes have denied cold fusion 
inventors die risjits to the fruits of their ir^;enuity. The most rdling evidence is the fact tiaat scores of 
patenls on cold fusion have is^iigd in other countries (over one-third of all patents issued have been to 
Japanese inventors and assignees). By contrast almost no patents on cold nuclear fusion have been 
granted by the U.S. Patent Office This observation is the strongest evidence that the examiners and 
their supervisors in the U,S. Patent QfiEce are responsible fer the flagrant denial of inventors ri^its 
granted Tinder the Constituticai of the United States. 

9. The apparent ladc of normal progress in the handling of cold fusion patent applications and the 
intematicnal issuance of cold fiision patents has been the subject of serraral articles and c omment s 
written by me and others and then published b the monthly newsletter Fusion Facts during tte time 
from July 1989 to May 1995 (lie most recent article). 

1 0. The apparent lack of the use of normal procedures in ±e handling of cold fusion patents has 
placed an enoamnus finanC'sl burden m the inventors and have coUectiveiy demed the mventors of 
the United States and the-r ;;ijssignees the opportunities to ergoy ecmomic advantages from their 
intellectual property rights. One end result has been ihe lost opportunities for tfarted States citizens 
to be among the vrarld's economic, leaders in this new energy technology - despite most of the mitial _ 
wode beginning in the United Stales. The collective national economic losses mi^ amount to 
billions of dollars in potential future sales revenues to U.S. businesses and enormous losses to U.S. 
iriventors, investors, and citizens. > 

I declare that all statements herein of my own knowledge arc true and that all statements made on 
information. and belief are believed to be true; and further that these statements axe made with the 
knowledge that willful false statemeiits and the like so m^ 

or both, under Section 1001 of Title 18 of the United States Code and that sudi willful felse 
sr^rfprnfinte may jftoparrliTrp ih^. validity of the application OT any patent issuing thereOTL 

Date; May 16, 1995 Hal Fox 

% Post OfBce Address: Fusion Mctmation Center 

^. P.O. Box 58639 

• . Salt Lake City, UT 84158 

(801)583-2963 
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AFFIDAVrrOF HALFOX,FluB» 

1, Hal Fox,PliJ)., under oatii and base^on personal kno^edge, depose and 
say as follows: 

1 1 leside in Salt Lake Qty. UT. I earned a PkD. (Computer Science, 1983] 
and a Mastef s Degree [MBA, U of Utah, 1972]. I served in the U.SJMr Force 
[1952-1958] including as a mete«?rologist, and dien wodced as a Missile System 
Engineer for years. My interests are energy, engineering, and public 
and I have served as Director of the fest research lab at flie UniveisUy of Ut^ - 
Research Paxk, during which time L contributed to scientific research, by 
publishing two of the m^or scientific periodicals describing woridwide research 
and engineering. 1 have also published over 50 technical articles around the world, 
andhave had 15 patents issued. „ ^ ■ • j: 

2. 1 have read all of the relevant documents inctading the Boards Decision of 
My 29 '2001, and the original above-entitled application. 

3. The Board has made a 35 U.S.C. §112, 101 lejection for fedure to teach 
how to i3se the invaition and a section 101 rejection for lack of ntihty [per 
M.PJB.P. §708.03(a)]. This writer, as one skilled in the art, was quick to recogmze 
the teachings of Dr. Swaitz by ^ch a mnHiring calorimeter wiih measurement of 
noise, and-with calibration could be used to measure activity. It is my 
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professional judgment that the metfaod of measuring the activity of saii?)le in ^ 
iov«-entifled action is clever, not obvioiis, and is an in^jortant mv^m 
iitility Furthermore, the subject inventioQ by Dr. Mitdiefl Swaitz has comid^Ie 
ndlity, not only for specific type of iises dted by Dr. Swartz, but also for a 
bioader range of appUcations in botii etectroctemical operations and m 
sq^eriments involvii^ 4e handling of efecfrodes in some gaseous envin^^. 

4 Hie Decision has ignored nmnerous filings delivered to ±e Patent Office by 
Dr Swarte and others. For twelve years, Ihis anflior has been involved M^tmie m 
publishing information about low-energy nuclear reactions and research which 
have be^ smcfied in, and iqjorted on fiom, over 200 Inborato^ in 30 courtnes 
We have reported on research fiom over 3,000 papers ftom hundreds of 
laboratories in 30 counixies [EL Fox and M. Swartz, 1^95, "Piogr^ mCold^ 
Nuclear Fusion - Metanalysis using an Augmented Database", Ab^ of 
ICCF-5; M. Swartz and H. Fox, 1995, 'T^etai^alysis of the Cold Fusion 
Literamre", Abstracts ofICCF-7; M. Swartz and F. Fox, 1998 "Metoalysis oi 
Research and Development in Cold Fusion", J rumal of -Ne^ f 

2 141-142.1. From this research, many invention ajjplications have been file a, 
iecially by Japanese and American scientists. Over 100 low-^ergy mcto 
leactions patents hsve issued in and many more in European comitnes, as 
we have reported in Ft^on Facts as each patent issued By contra^, no patents 
have been allowed to issue ill the U.S. 

5 An estimated 30G patent appUcadons have been sent to the U.S. Office ot 
Patents and Tradema±s by inventors using these systems, but no patenfe have 
iss^^d citing the prior ait ft is not credible th^*nndreds of scie^ ^ 
inveiaois are all mistaken in their e^^ents and data, or that only the patent 
examiners are suffici^itly educate to point out the feolts of these mventaons- 
Iterefore, the Office of Patents and Trademarks has been denying myentors 
constitutional rights to the protection of intelleclual prop^, iiicludm| the 
above^ded appUcation. Inventors in other countries have been successful m 
obtaining patent protection by iieir govenimente on tfae^ame topic. 

Respectfully submitted. 




Hal Fox, PhD, MBA 
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AMICUS BRIEF 
OF DR. HAL FOX 



-FOR APPELLANT 



Hal Fox, PhD, MBA, Amicus Curiae 
3084 E. 3300 South 
Salt Lake City, UT 84109-2154 
(801)466-8680 



lyiay 8, 2002 



STATEMENT OF AMICUS CURIAE 
(Fed Ciroiit Rale 47.5) 



(1) CERTMCATE OF INTEREST [Pursuant Ride 47.4] 
Friend of the Appellant and Mend of the Court certifies the following: 

1. The full name of every party or amicus represented by me is: 

Hal Fox. 

2. The Dame of the real party m intaest iqjres^ 

HalFox. 

3 . All parent corporations and any pnbHcly hold compames lhat own 10 percent or 
mors ofthe stock of&e party or mnicus curiae represCTted l^ 

NONE 

4. The nam^ of aH law firms and the partners or associates tiiat ^jpeared for tiie 
party or amicus now represented by me in the Hial court or agency or are expected 
to appear in tins court are: 
■ NONE ' 
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p. Fox and M. Swartz, 1995, "Prc^ in Cold Nuclear Fnsioa - 
Metanalyss using an Axigmaited Database", Abstracts of ICCF-5 



(3) TABLE OF AUTHORmES 



S^ and H. Fox, 1995, "Metanalysis of flie CoM Fusion Literature", 



Abstracts of ICCF-7 



M. Swartz andH. Fox, 1998, "Metanalysis of Research and Development in 
Cold Fusion", Journal of New Siergy, 3, 2,141-142 



<4) STATEMENT OF AMICUS CURIAE (Fed Circiiit Rule 47^ 

As a fiiend of &e coiirt and 4e Appellaii 4e Mowing bacigromid infcmnaticm is 
presented. 

Dr. m Fox, Ite writer of te amicos brie^ eamed a PhJ). [Qanputer Sciaice, 
1983] and a Master^ [MBA, U of Utah, 1972]. He saved in lie U.S Air 

Force [1952.1958] inclofing as a meteorologist, and tiien wprked as a msfle 
Systen EngmeCT for tea years, 

Hs interests are engineering, and piibliced^ Ife was director of liie 

first research lab at &e Umver^ of Utah Re^ ^ and has contributed to 
scientific researdi by pnbli^g two of the m^or scientific periocficals ccHisistent 
widi low energy miclear reactions, and describing ^e worldwide research and 
engineering. He has publish^ aver 50 technical articles around the wori4 and has 
had 15 patents issued. 

Hal Fox at&e time of 1989 cold ftsion anmwncement established flie Fusion 
Infonmtion Center, Inc, a Utah Con»ration (hereafter "FIC") located at the 
IMversity of Utah Research Paric, aiid vras. before that tmi^ flie director of the first 
researchlabattiieUiiiveisi^ofUtahKesearchPait. 

Additional information on lie probative vatae of Hal Fox is «H>tained in the 
AppeBanf Appendix, pages AJfr-AS? and A4+46. which includes furfter 
sfetenents regarding fte qualificalions of Hal Fox, the submitter of ftis Arnicas 
Brief 



(5) ARGUMENT - ISSUES ADDRESSED 

DID THE DECISION MISREAD THE CLAIMS UNDER 35U.S.C§112? 
DID THE DECISION DISCUSS APPELLANTS TECHNOLOGY UNDER 

35U.S.C.§112? 

WAS THE DECISION REBUTTED BY IHE OFFICERS OWN 
WITNESSES? ] 

1. Tlie invention of a teat-measuring nmltiring calorim^ and mediod to measure 
Ihe activity of a heat-gen^ sample by Dr. Swarte has <^i]ity and utility. 
Tie issues of heat-g^cm and its measurement (calorimetiy) and . lie 
organization of sample by liieir heat-generating activity are understood to tiiose ^o 
work in ihe field. Dr. Swartz has ihv^ited an inq)ort3nt,-new apparatus, whose 
purpose I as valne for heat-measura n^it. m addition, &e subject inv^on has 
considerable ntilily, not only for specific types of u^ 

for a teoader range of appHcations in both electrochemical operaticms and m 

expenments and environmente. 

2. Hie Offii:e of Patents and Trademaiks is drying to tavaitor his constitational- 
rights to' tbe protecdon of intellectual prcpeity, iiududing fte abov«nffled 
appUcation. by calling each invention "cdd ftdoa" 

-not against the present mvenfion of a imfltiring cal«jmeter and mefl^ 
activity of a saniple - but against CF. b Ms ^y, the Office and Board have 
tomectly and maccmately discussed the cold fusion announcenient of 
Fldsctanami and Pons (hereafter TP"; March 23, 1989) in its Dedsioi. It is 
incorrect becise Dr. Swart^s inv^on in the above-enfifled matter is not cold 



fusi<m bat an ^jparatos ID measare heat Tlie Decisis is inaccorate becaijse it k 
no longa: correct or even rational to argoe-ftat CF is a delusion, a ftan4 or a 
mistake, as the Patent Office has assated. Hie phenomoion is as real as can be 
said for many new (fiscovoies, discoveries that rootineiy 
Fnrthamore, Ite present inveafion measores heat generating activity 

fer beycaid cold fusion. 

3. The invention of a heat-measuring muldring calraimeter of Dr. Swartz has 
operaMity. He has publi^ed numaous pe^-ieviewed artides using ^ 

heat calorimetiy systan, and has pubB^ the syst^ Sself in many majOT U.S. 
technical journals. Tins important pubfication relevant to liie present invoition, -and 
inchided Dr, Swartzfs pleadings, has not beai cited prpperiy by fe^^^ 

4. Hie Office's argumsrt is lo Dr. Swartz-s invention "cold fusion" and tha to 
argue -not gainst Ihejaessit im^m of a multiring calOTimeter, but- against FP. 
Hus is unfeir bemuse lie pres^ invention is a measuiemait device to measure the 
heat-generating activity of amatoial. On March 23, 1989, Dm. Martin HeiscA^ 
and Dr. Stanley Pons (FP) were required by &e administration of the Univ^ of 
Utah to ^ear before 4e media in a press conference. Some have believed, dbeit 
incorrectiy, that this meeting was initiated by FP to tout their discov^ of nuclear 
x^ons obtained in an electrochsnical celL Said meeting was Ae first pubUc 
announcement of tiie discovay of nuclear reactions observed using such 
^uipm^ Hie growing scieitific interest resulted in many attempts to repHcate 
4e FP e^ariment and, in other att^ts, to refute the FP results. Over twelve 
years, this author and flie staff of HC have be^ involved full time in publitog 
information, about low-energy nud^ reactions and research which have been 



studied in, and r^rted m fiona, ov& 200 laboatodes in 30 countries. 
Sdentrficany, more 4an 600 of tiiese tedmical papCTS r^orted on successes m 
replicating and/or extending the original (fiscoveiy of FP [H. Fox and M. Swartz, 
1995, Trogress in Cold Nuclear Fuaon - Metanalysis using an Augmented 
Database", Abstracts oflCCF-S; M. Swartz and B. Fox, 1995, "Metanalysis of die 
Cold Fusion Lit^atnre",^5trflc& <?/ /CCF-7; M. Swartz and H. Fox, 1998, 
"Metanalysis of Reseaidi and DevelopmCTt in Cold Fusion", Journal of New 
Energy, 3, 2,141-142.]. Noneflieless, eledrodienristiy with this type of equ^ent 
is not sin^jle and there w^ many p^jeis that igx»ted initiany n^ative results. 
Ihe desired reactions are difBcult to achieve, but by the diligaice of many of the 
researchers, some initiany negative results later became positive results as the 
researchers leamedmore aboTitthe inlricades of this type of electrochemistry. 

DOES THE FstESEOT iNVENTION HAVE CREDIBLE UTILITY? 
5. The Board has made a 35 U.S.C. §1 12, 101 rejection for Mure to teach how to 
i3se the inventicm and a section 101 rejection for lack of utility [per MPJEP. 
§708.03(a)]. TMs writer, as one drilled in tiie art, was quick to recognize the 
teachings of Dr. Swartz. Dr. Swartz has inVaited an hxqwrtant, new apparatus, 
whose puipose has value for heat measurement and tiie heat activity of various 
metals, chemicals, and electrodes involved in electrochemical raperim^ts.. It is a 
feet that any invention that can accurately detemiine tije amount heat output fiom a 
iDatsdal has conadsable utility. 

In addition, the subject inventi(Hi by Dr. Mitdiell Swartz has considaable utility, not 
only for specific type of uses cited by Dr. Swartz, but also for a broader range of 
appHcations in botii electrochemical operations and in exp^iments and 



OTvifonniaits. UDdoubtedly, Ifao^ 

would be recogmzedby tiwse ^ed in o&fflrlEdinoJogies. 

The invention by Dr. Milriidl Swartz is'a va^ 

state of fee art of calotimetry. It is my professional jodgmait lliat the meliiod of 
njfiasuring Ihe heat-generatiig activity of a material by a mnltim^ calorimets as 
described in fte above^ntifled application, wifli measurement , of noise and 
calibration, inqjroves 4e detamination of heat-gpnaating activity, and is Ihaete 
clevw, not obvious, and is an in?Kjr1ant invention with utility, 

WAS THE DECISION CORBECT IN PURPORTING THAT IHE 
MEASUREMENT OF HEAT IS "INCREDIBLE"? 

WAS THE DECISION CORRECT IN PURPORTING THAT 
MEASURIMENT OF .MEAT GENERATION (ACUVTHO IB 
UNATTAINABOi? 

6, The Dedsion has i^ored mnnerous filings^^^ 

Swartz and qtiiers. Hie following information has not be«i covered in the 
AppellanfsBrie^butisiii?K»tantback^ Ihthejudgmsitof&e 
writer of ihis document, it is inqjortant for Ihe^^^^ 

of activities that have been instigated by "hot fusion" lobbyists in ord^ to protect 
DOE funding for ihdr clients. Prior to the Univ«^ of Utah's Fess ccHiference 
about FFs discovery, tiie U.S. Dq^rtment of Ener^ M su^orted leseaich into 
n^thods of producmg miclear reactions Imow^ "hot fu^^^^^ 
for this ™k e«:eeded $500 million per year in 1^^^ 
^ laboratories and in sev^ major Universities. Hie discov«y and amiouncement of 



low-energy unclear reactions (whicli the media also dabbed as "odd fiisjon") was 

deanedby some of Ihe hot fesion adhereits Oierana^ 
COTtmued fnndmg. An advisory conmifltee was fcraied by the HFA vi^^ 
several U.S. laboratories in whirfi positive resolts in Ihe r^lication of flie FP weak 
had been adiieved. This commitrBe examined evidence of success in several 
laboratories in ^ch excess dismal eiergy was obtained; neutron prodnction was 
measored; and tritium and/or helium byproducts wse measured. The HFA 
committee's report dted inadequacies of proof in afl cases. A groiq) of HFA's at 
1^ purported to repKcate Ihe FP work and rqKwted 

shown that tiiey actual^ had produced ffl5i»ss lhamal oiKgy, and were not 
accurate in leporting^diat tiie data had diown. The published "negatrve" p^ 
ftom this group, AEbagli a?wz, has beai us^ by tiie Office of Pataits and 
Tradonaiis (along with articles fiom n^vsp^?^ refCHting native results ferFP's 
w<^) as evidence ithat "cold fu^on" was not acceptable science. This erroneous 
paper has been dted inq»rop«iy by the Office. A fund by the HFA was provided 
for Gary Taubes (teou^ Random House) to write ail attack on "cold fi^^ 
result was an inaccurate, slanted, selecte4 report whidi attacked the evince of 
such low enagy nuclear reactions. Taubes' opinion has been cited by the Office as 
though it was sdentific evidaice. Corroborating this, it has been rqwrted to me 
that tekphcHie calls were made by.fte HFA to select departmsits (mainly C3ieniisliy 
and Physics d^jartmaits) of major universities. Tlie mess^ was: "If yon have so 
much as a graduate studrait woridng on cold fusion, you will get no ccmtracts out of 
Washington." 
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HAS THEBi; BEEN A COMPUAHCE WITH THE CWn» STATES 
TONSrrnmON AND THE CCWGifflSSIONAL wni? 

7. R<m leseani, inany inverfon ^Ifcatos ha^ 

Jqianese aixl Amenm soatists. Ova 100 tow-eneigy nuclear leacfcns patoKs 

have issued m Japan and many more in Emc^iean cootf^ 

fa«on/-flc£s as patents wae issned. By contBSt, no pats* have been aUowed 

to issue in fl» U5. An estimated 300 patent applications to® been sent to Hie 

U.S. Office of Patents and Tiademaife by inventns nang these ^fstems, but no 

patentshaveissoedcitingftepDorart. His not credible that Sandteds of sdentisis 

and inventors ate all mistaken in their e5«insnts and data, or tot ^ly the patent 

eamineis ate snffidenfly edncated to point out the 6nte of these inventions 
Ihei^ fe Office of and Tiademarics has been denying invartors theor 

constituional to the ptotection of inlellectpal ptcpoty, inctaSng fte 

3bove*ttided appHcation. tobntots in ofter conntiies have been saccessftl m 
obtaining patent protection by their goveinn^nts on the same topic. 
oflier countries have beat successM in obtaining patgit protection by the 



8. Us end result of 4e above activities has been 4e foUowit^. 

lack of «Jncation in XWted States becanse fevv, if aiiy. asnrate aticles W 

-coldton»haveappea.edinanym^orpnblicationses*ptF«si^ 

Lack of inteUectual property devetopment m the United States because ahhongh 

„«ny -cold ftsion- patents issued abroad,' no patents vvere allowed to be issned m 

tiieU.S. 



Lade of science and eigineCTig devdopnait because little researdi and 
development is occnnmg at m^or U.S. unrvesfties, few coiporatiOTS hacve invested 
heawiy in low-«iergy unclear reactions, aifdlhae isstill no ofBdal DOE si^jporL 
Lack of security of 4e United StaiJBs. 

Keq^ctfolly sobmitted. 





May8,20Q2 Bal Fox, HiD, MB A 



(6) CERTmCATEOFCOMPIJANCE(Riile32{a) 7) 

Hie writer of this Brief hereby certifies that he has compfied with Rule 
32(20 (7) and that there are -2477 words usii^ 14-point proportional font 
in this Amicus Brief. 

Hal Fox, PM), MBA. 

(7) STATEMEPTi? OF CONSENT 

The writer of this Brief certifies that ^le has gained coi^^^^^^^^ 
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SwLz who has counted to my request. I have beeir informed that 
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THewriterof this Brief certifies that two (2) «>Pi^,l^^ ^^1^^ 
mailed first dass prepaid to Appellee's ^^^^.^ttomey Itom^^ 
Associate SoHcitor, P.O. Box 15667. Arlington, Vu^mia, 22215 this May 

8,2002, 

Hal Fox, PhD, MBA 
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Declaration of Dr. Eugene F. Mallove 



Commissioner of Patents and Trademarks 
Washington, D.C. 202312 



1. I, Eugene F. Mallove, declare that I am a citizen of the United States of 
America. I have earned the degree of Doctor of Science in Environmental Health 
Sciences .from Harvard University [1975], as weU as two degrees from the 
Massachusetts Institute of Technology [Master of Science knd B.S. in Aeronautical 
and Astronautical Engineering (1969, 1970)]. 

2. I have worked as an engineer and scientist for more than fifteen years in 
the fields of aeronautical engineering, space propulsion, astrodynamics, inertial 
navigation, celestial mechanics, planetary physics, space communication and 
physics, coherent optical scattering and hydrogen isotope loading into various 
metals. 

3. I am..the Editor-in-Chief of Jbhe science and technology magazine "COLD 
FUSION," ;t|e premier edition of wBich is expected to appear on the newsstands by 
around ApPl994. It is also avs^able by subscription. In Httle over a month of 
solicitation/ the maga2dne has acquired many dozens of subscribers from technical 
and industrial organizations. 
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4. I have published extensively,' including in the field which the 
above-entiiled invention resides. Furthermore I was the Chief Science Writer for 
the MTT News Office during the announcement of cold fusion in March 1989, and 
have followed the development of the field very closely since that tune. My book in 
this field ("Fire from Ice: Searchii^ for the Truth Behind the Cold Fusion 
Poror", John Wiley & Sons May 1991 (nominated for the Pulitzer Prize) has 
followed my other publications (as author or contributor) including The 
Quickening Universe: Cosmic Evolution and Human Destiny, The 
Starflight Handbook: A Pioneer's Guide to Interstellar Travel, and 
contributions to the Physics Section of the Ahnanac of Science and Technology 
(San Diego). Other relevant background includes my programs with the Voice of 
America [United States Information Agency], and my contributions to MIT's 
Technology Re^/iew, The Washington Post, The Planetary Report, Air & 
Space, and Sky i > Telescope. 

5. I have studied the Examiner's cited reference (Huizenga) and the 
arguments presented below. I hereby respectfuUy submit that tJiese statements 
and opinions of the Office are incorrect. 

6. The Examiner states that cold fusion does not exist; that it is "an 

unproven concept". 

"Ibe-irwention is considered as being based on the "coldfusion" conceit. Ibis amc^t relies on, 
the incorporation of a hydrogen isotope (deuterium) into a metal host (eg, palladium) at a 
relatively low (cold) temperature for nudear energy generation, such as the type disclosed by 
. appdlant. However, as set forth morefuUy behw, Oris "coldfusion" concept isstiU nomore than 
just an urproven concept . 

[Appeal Brief of Examiner Wasfl, undated, mailed January 13, 1994] 

7. The Examiner is incorrect in a reliance upon the text by Dr. John R. 
Huizenga, entitled ColdFusion: Scientific Fiasco of the Century, [University 

ofRochester Press, 1992]. 

"For example note Huizenga (Cold Fusion : The Sdent^ Fiasco of the Century, 1992). Huizenga 
was Co-chairman of the UnUed- States Department of Energy - Energy Research Advisory Board 
Cold Fusion Pand which irwesUgated "coldfusion" issue. Huizenga concluded that there is alack 
of convincing evidence concerning nsutron ^nerationlnudear fusion reactions of the "cold 
fusion" type!" 

[Appeal Brief of Exammer WasJl, undated, mailed January 13, 1994J 
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8. Attention is directed to the .simple fact that Dr. Huizenga ignores 
essentiaHy aU the positive evidence for cold fusion. Dr. Huizenga leaves out 
virtually everything after 1989. Dr. Huizenga says nothing about the confirming, 
yet ultra-cautious, cold fiision work carried out at the conservative Electric Power 
Research Institute, The evidence cited by the Ezaminer shows that Dr. Huizenga 
denies that a major cold fusion effort is under way m J apan. 

9. On the other hand, Dr. Huizenga neglects to mention the cold fiision 
controversy about the MIT PFC "negative" cold fusion- experiment and the 
continuing contention regarding the California Institute of Technology "negative- 
cold fusion experiment. There exist considerable evidence that these studies have 
major problems, and may have in fact shown excess heat. 

IC. The continuing news of successful and provocative cold fusion research 
in Japan, $12 million funding for cold fusion from the private Electric Power 
. Research Institute (EPRI) in the U.S., and recently initiated multi-miUion dollar 
funding by the Japanese Ministry of International Trade and Industiy (MITI) 
stands in complete conti:ast to what is reported in Huizenga. His two favored 
vfllains, Pons and Fleischmaim, are hard at work at a laboratory in France funded 
by the Japanese Technova Corporation, and report having achieved reproducible 
boiling in cold fusion ceUs, which has vaporized all the heavy water electi-olyte - 
over and over again. Their latest calorimetry work has been independently 
reviewed by physicist Dr. Wilford N. Hansen, who finds it completely sound. 

11. Spectacular results have regularly been reported in Japan in the cold 
fiision field - from reproducible, million-neutron bursts in soHd state fiision at the 
Nippon Telephone and Telegraph Laboratory (NTT - the "BeU Laboratory" of 
Japan) to the work of hot fiision physicist Professor Akito Takahashi at Osaka 
University, who has been detecting cold ftision neutrons for the past three years; he 
recently has confirmed the continuous, correlated emission of neutarons and scores of 
watts of excess energy from a singfe cell for a sustained period of about three 
months, v 
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12. Dr. Huizenga doesn't report any of the cold fusion evidence. He says that 
every bit of it can be characterized in two words ~ "pathological science:'. He says 
that all these hundreds of scientists in over a dozen countries stiU working or 
interested in cold fusion are deluded with "pathological science". 

Excess heat in cold fusion experiments is illusory, says Hmzenga. 

Tritium generation found by over 40 cold fusion groups is a vast mistake, 
says Huizenga. However, the facts appear to contradict Dr. Huizenga, and many 
are listed in my book on pages 246-248. 

13. Huizenga s opinion of cold fusion at the very outset of the controversy is 
documented in Cold Fusion: Scientific Fiasco of the Centary- In describing 
his appointment to head the ERAB panel, Huizenga expUcitly declared his bias: 

"My initial feeling was that the whole coldfusion episode.would he short-lived 
and that it would be wise to delay c^poinUng such a pand!' 

(Huizenga, Cold Fusion: Scientific Fiasco of the Century, p.42) 

14. Many other things are mysteriously missing from Cold FuEsicEis 
Scientific Fiasco of the Centmy. Although the group is mentioned by name, 
we read nothing of the pioneering work of Dr. Michael McKubre and his 
EPRI-funded group at SRI in Mfenlo Park, California. This team is widely 
acknowledged to have done some of the most careful cold fusion calorimetry in the 
world. It is unconscionable Dr. for Huizenga not to discuss Dr. McKubre's and so 
much other positive work. 

15. 5r. Huizenga devotes only one paragraph to the 2nd Annual Conference 
on Cold Fusron in Como, Italy, heM in July, 1991. He says nothing about the new 
findings that were presented there, which were numerous and impressive. In 
fact, world-class electrochemist Dr. Heinz Gerischer of the Max Planck Institute 
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attended the conference as a skeptic; he' left convinced that nuclear reactions at 
some level were, indeed, occurring in metal lattices. Later Dr. Gerischer wrote in a 
memo to the German government: 

"The fact that in the Republic of Germany this work has been 
mhibited is no longer justified. It conld, later on, be regarded as a 
very unfortunate gap in Gesrman research when compared with 
the present activity hx other countries and particularly m Japan." 

16. Another incorrect statement appears in Huizenga on page 171: 

"The lack of papers [at the first annual conference, 1990] from Japan was 
inconsistent with propaganda from Utah and from stones written by selected 
reporters claiming spectacular advances in coldfusion by the Japanese." And, 
"..coldfusion after one year was esseniially a United States phenomenon, 
except for pocket of activii'^' in India and -taly ." 

[Huizenga, Cold Fitsion: Scientific Fiasco of the Century] 

This is completely untrue and Huizenga could easily have learned this before 
his book came out. Many major Japanese universities, and quite a few Japanese 
industrial firms, have on-going research in cold fusion that is accelerating. 

17. Huizenga is thus very selective in his presentation of the facts. The 
Final Report of the Utah National Cold Fusion Institute (1991) was available to him 
and contains clear descriptions of reproducible tritium generation in experiments by 
the ultra-cautious electrochemist Dr. Fritz WiU (who was less convinced about the 
nuclear explanation for excess heat). 

18. In addition, although Huizenga states: 

. '"There has been no sign of this growth of understanding of coldfusion either 
in the production affusion products or excess heat" 

(Huizenga, Cold Fusion: Scientific Fiasco of the Century] 

However,^it is weU known and reported in the open literature that McKubre's 
groups, and-others, have achieved near reproducible excess power in cold fusion 
cells. Many the groups have^ recently stated that achieving high levels of 
deuterium-to-paUadium atom loading (D/Pd ratio) were key to provoking the 
Phenomena. Therefore any system to monitor the loading would have utility. 
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(1) CERTIFICATE OF ESTEREST pPursnant Rule 47.4] 



Friend of tiie Appellant and ftiend of the Court certifies Hie following: 

1 .. The full name of every party or amicus represented by me is: 
Dr. Eugene Mallove. 

2. The name of tiie real party in interest represented by me is: 

Dr. Eugene Mallove. . 

3. All pai'ent corporations and any publicly hold companies that own 10 
percent or more of tlie stock of the party , or amicus curiae represented by me are: 

NONE 

4. The names of all law firms and the partners or associates that appeared for 
the party or amicus now represented by me in the trial court or agency or are 
expected to appear m this court are: 

NONE 
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1. Infinite Energy, lOth Cold Fusion Anniversaiy Issue, Issue #24; 
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4) STATEMENT OF AMICUS^ CURIAE (Fed Circuit Rule 47.5) 

As a friend of the court, fee following backgromd information is presented. 

Dr. Eugene Mallove holds a Master of Science Degree (SM, . 1970) and 
Bachelor of Science Degree (SB, 1969) in Aeronautical and Astronautical 
Engineering from the Massachusetts Institute of Technology and a Science 
Doctorate in Environmaital Heallh Sciences (Air Pollution Control Enginesring) 
from Harvard University (1975). Dr. Mallove's ejqperience includes woric at Hughes 
Research Laboratories, TASC (The Analytic Science Corporation), and MTT 
Lincoln Laboratory. 

Dr. Mallove has also served as a senior science writer and broadcaster with the 
Voice of America [Washington, DC] and as Chief Science. Writer at the MIT News 
Office during liie DOI' ERAB report in 1989 cited by the Office. He has taught 
science journalism at MTT and Boston University and has written science and 
technology articles for magazines and newspapers, including MIT Technology 
Review, and The Washington Post. 

Dr. Eugene Mallove is the author of three science books for the general public, 
including' the Pulitzer-nominated book "Fire from Ice: Searching for the Truth 
Behind tile Cold Fusion Furor (John Wiley & Sons, 1991)". Since 1995, he has 
been the Editor-in-Chief and Publisher of the bimonthly Infinite Energy Magazine 
[Concord, New Hampshire with subscribers in 40 countries] and operates the New 
. Energy Research Laboratory (NERL) at the Bow Technologies Center in Bow, NH. 

Additional inforination on the probative value of Dr. Mallove is contained in the 
Appendix of 02-1240 which includes further statements regarding the qualifications 
of Dr. Mallove, the submitter of this Amicus Brief 



(5) ARGUMENT 



In reviewing tiie Board Of Patent Appeals and Interferences decision (App. 
Bd.) in liie Swartz case (Fed. Cir. 02-1240), the following is made clear and as a 
mend of the court, the foUowing backgroimd infonnatioii is pr 



Did The Decision Discuss Appellant's Technology under 35U.S.C.§112? 
Was the Decision Rebutted by the Office's Own Witnesses? 

1. The Decision references material in^ropriately and out-of-context, 
including from researchers finding soHd experimental evidence to sw^rt cold 
fesion phenomena, to make the felse-negative case that these phenomena "do not 
exist", or f^at th..y are due to experimental errors. Hie Decision is insupportable 
and evidently reflects an extremely biased opinion- First, it does not refer to the 
Applicants work. Second, the comments regarding Jed Rolhwell are mcorrect 
Third, the Office is wrong about cold fusion. 

2 m an egregious out-of-context citation, the Decision employs an excerpt 
from Jed Rothwell's commentary and review of a 1997 confer^ce in Vancouver.. 
He attended a five day meeting involving more than a hundred papers and posters. 
Based upon his brief recall of events, the Decision uses his brief, and often 
imprecise, words out-of-context Mr. Jed RothweU is not a scientist or an engmeer. 
He has never seen Dr. Swaft^s work or eminent Rothwell has no: immediate, 
knowledge of said device andnoabilityto technically assess it He is a computer 

programmer and salesman. 



bigotry has no place in the evaluation of applications before the USPTO or m 
Federal government 



It is quite clear that measuring activity of san?)le using a muldriiig calorimeter is 
a utility that is My independent of tiie investigation of cold fusion phenomena, 
thou^ it is certainly also true lhat activity measurem^ are cracial in the cold 
fusion field, too. 



Was Tie Decision Correct in Purporting That the Measurement of Heat is 
"Incredible"? 

Was The Decision Correct in Purporting That Measurement of Heat 
Generation (Activity) Is Unattainable? 

7. Cold fusion is real. The early and inexorable build-up of confim^ory 
scientific, hterature shows evidence of excess heat and nuclear products tritinm arid ' 
heHuni production. This has been discussed in 'Th:e from Ice" [Dr. Eug&ne 
MaUove, John WHey & Sons, 199 1; consult, for example, the 34 primary references 
cited] and Infinite Energy, 10th Cold Fusion Anniversary Issue, Issue #24 which 
has discussed in detail the historical and scientific perspectives, .excess heat, and 
nucl^ products. These are a small subset of a much larger universe of 
confinjoatory results in this field. 



8. Hie.Board cites Harwell, Caltech, 'and MTT in its attack against liie Swartz 
Application. In particular, "Fire from Ice" and InfinUe Energy, lOlii Anniversary 
Issue (#24) coEect and sunnnarize die pi]blished scientific literature that 
conclusively demonstrate the poor scientific foundations of liie cited MET, Caltech, 
and Harwefl early ejq)eriments (the so^ed "null" results legardii^ the existence of 
Excess heat in Pons/Reischmann-type cells). Therefore, these citations, are witiiout 
merit, or at the very least, are open to significant scientific and legal challenge. One 
cannot legitimately cite faulty, or, in &e case of MTT PFC data, potentially 
fraudulent data by MTT PFC Phase-E v^ch is, in feet, now entered into the 
investigation process of the inspector General's offices in two (2) federal agencies 
(DOE and SBA). 



9. This citation of Huizenga is galling, and is egregiously out of place in this 
Appeals case. First, it is not relevant. Second, those were most certainly not the 
motivations of Fleischmann and Pons nor others. This Huizenga clahn is nonsense, 
as the historical record shows. It is the kind of statement that one would expect , 
from a biased man who in his own book "CoW Fusion: The Scientific Fiasco^ of 
the Century^' admits tbat he told fedc^ authorities, intent on putting him in charge 
of investigating the matter of cold fiision, that any investigation was not be needed 
because the whole matter was wrong minded and expected to blow away. In 
contrast, as discussed m detail in "Fire from Ice" and InfinUe Energy. 10th 
Amiiversary Issuei#24) and as the evid^ice and hterature an^ly demonstrate,, the 
field of cold fiision science and technology most certainly did not evaporate. 



10. The "credibility" of the early DOE ERAB panel cited by &e Board is a 
bogus "argument from authority:" hi feet, one of the twenty two ERAB cold 
fusion panel people. Dr. William Happer is on record as stating that ""just by 
looking at Pons and Fldsckmann on television, you could tell, they were 
incompetent boobs." (Taubes, Bad Science, p305) This heralds the absence of 
integrity and credibility, and the presence of bias, of said investigative panel dted 
by the Board, 

1 1. The rehance of the Boaid on Huizenga is wrong. Huizenga is not a vahd or 
final authority in the field today. His role as a scien ist was admitted to be biased 
from the outset and he has never perfomied the quality work required for 
experimentation in tbis field. Therefore, his statements cannot outweigh the 
evidence provided by others of greater dihgence and perceptivity who continue to 
work ia the field. The USPTO is continuing a struggle against scientific reality that it 
cannot win." 



Has there been a compUance with the United States Constitution and the 
Cohgresslonal will? 

12: The most notable characteristic of the attack agaihst the Swartz patent 
apphcation at hand is its stale fixation with misrepresented events of 1989, its 
citation of erroneous reports, and it? continued argument from supposed authority, 
rather than from evolved science ^d meticulous experiment I find the arguments a 



travesty so much so, that I am of the $nn opiuion that action at the Executive 
Congressional level may be required to break Ihrough this faulty process. 




Respectfully submitted, 

igene F. Mallove, ScD. 
May 8, 2002 
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